
VI Rule of Law
Results and proposals of workstreams

Lord Macdonald

Member of the House of Lords
and Deputy High Court Judge



130The Agency for the Modernisation of Ukraine / Workstream Rule of Law

Management Summary

Without the proper functioning of the rule of law, Ukrainian independence is an 

unfinished project. Its absence has led to impunity and corruption. It has ru-

ined peoples’ lives and compromised the reputation of a whole generation of 

judges, law enforcement agents, public servants and private lawyers. None of 

these participants has done enough to protect the rule of law. The political and 

business classes have been too willing to denigrate it. The illiberal legacy of the 

Soviet past exposed Ukraine to this fate, but the problem lies in the institutional 

and cultural failures of transition. A country that lacks the rule of law cannot win 

external investment confidence, and it cannot be a place of internal freedom 

and human dignity. This is not simply an issue of EU integration, but national 

realisation. Its correction serves the protection of human rights, but also na-

tional security and geographical integrity. Institutional reforms are required, but 

structural change will not be enough without social change. Ukraine does not 

lack a vision of a just and lawful society or a pool of people of significant talent 

to realise that vision. However, the valuable human capital risks being wasted, 

and reform without true re-evaluation of the independence and quality of the 

judicial and law enforcement professions, will be another false dawn. As prom-

ised by its Constitution, the recognition and effective protection of the rule of 

law must therefore become a central aim of Ukrainian society. Lawyers – as 

judges and advocates – must play a fundamental role in this endeavour. Poli-

ticians and businessmen must do everything they can to create a country that 

appreciates the value of losing a case fairly before an independent court, over 

and above procuring victories through corrupt means. The people – as subjects 

and beneficiaries of the rule of law – must have cause to appreciate it, as well as 

being required to comply with it.1

1 The work is based on a review of the academic literature, some of which is footnoted be-

low, but also extensive field studies across the country between June and September 2015 

that included over a hundred meetings in Lviv, Odessa, Kyiv, Kharkiv and in Donetsk region in 

Slovyansk, Druzhkyivka and Kramatorsk. While the Agency for the Modernisation of Ukraine 

facilitated the logistics of the meetings, the authors of this chapter remained entirely free to 

choose who they met with and what they discussed. The authors are grateful to the many and 

varied Ukrainian experts who spoke with them. 
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This Chapter identifies the following six areas of action:

(1) Developing the rule of law as a transformative idea: Ukraine must realise the 

content of its own constitutional commitment to ensuring the recognition and 

effectiveness of the rule of law: This is not simply about compliance with rules, 

but recognising a system of fundamental values and human rights that only the 

proper operation of the law can protect. This might appear overly philosophical 

to some, but ideas impact on society, just as they do on economy. The recogni-

tion of the meaning of the rule of law and its relevance to Ukrainian modernity is 

a precondition for the other reforms that follow.  

(2) Judges: The judiciary must embody independence, dignity and quality: The 

reputation of the judiciary is at an all-time low. With raising salaries and cut-

ting numbers, improved judicial training and continuing assessment of judges, 

the standard of justice can be improved. However, this will not be enough. It is 

necessary to have a one off complete re-evaluation of the entire judicial popula-

tion, which requires every judge to satisfy a rigorous independent evaluation of 

their legal ability, integrity and financial assets. This task is much more important 

that the selective lustration of some judges. New criminal offences must make 

it unlawful for judges to withhold information concerning corruption; and for 

litigants to make any unofficial contact with a judge about the subject matter of 

a case. 

(3) Law Enforcement: Law enforcement agencies must be open to competitive 

recruitment, accountable, professional and autonomous: The protection of the 

rule of law and human rights by judges will not be possible without law enforce-

ment agencies committing to these higher values. Again raising salaries and 

cutting numbers is not enough. A re-evaluation process of all law enforcement 

personnel similar to the one for the judicial system is vital. In addition, both the 

police and the prosecution services must be given local operational autonomy 

provided that they are subject to corresponding accountability.

(4) Lawyers: The legal profession must become an ethical and positive agent of 

change: Lawyers have become integral to the system of corruption. They must 

be included in the category of persons, along with all law enforcement per-

sonnel, who are required to provide information concerning corruption or face 

criminal prosecution. Private lawyers of excellent ability and standing should be 

given the full opportunity to enter state service at higher levels commensurate 

with their experience, even on a temporary secondment basis. Law and busi-

ness clusters, that are determined to evade the current system of corruption, 

can be copied and networked around the country. As with judges, the quality of 
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legal services will improve as a result of the long overdue transformation of legal 

education. 

(5) Improving the commercial law environment: The commercial law envi-

ronment must become simplified, deregulated, enforceable and amenable to 

alternative dispute resolution: The structure of the court system as a whole 

needs reform, limiting the number of courts, both horizontally and vertically. 

The enforcement of court orders has to improve drastically, partly through the 

creation of a private bailiff service; and partly through the courts gaining and 

using new powers to ensure compliance. Voluntary mediation and arbitration 

offer the opportunity for immediate circumvention of the problems that face the 

civil justice system. 

(6) Preventing counter-reformation: Ukraine must reconcile with its past and 

protect its future: The ultimate rite of passage for a maturing state is to be 

capable of constructively criticising itself. The principal tasks lie in investigat-

ing human rights abuse and corrupt practices in a manner that is effective, but 

also prompt and reasonable. Going forward, Ukraine must protect its future by 

limiting the role of corporate power in politics, but at the same time developing 

a culture of corporate responsibility. It must prioritise the creation of a fast-track 

generation of post-graduate public service, education and opportunity that will 

guide the country for its own sake, but also act as a guide for the sake of others. 

And amidst unavoidable and understandable anguish it must comply with the 

law of armed conflict, not only because it is right to do so, but also as a means 

to the protecting the broader reform process. 
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1 The rule of law as a  
transformative idea

No manner of institutional change can substitute for the recognition that the 

rule of law is a valuable thing in its own right. Ukraine must realise the content 

of its own constitutional commitment to ensuring the recognition and effective-

ness of the rule of law.

1.1 The law of rules and the rule of  
fundamental values combined

The ‘rule of law’ as a concept is often referred to as a desirable thing, without 

defining it, or considering how it is particularly relevant to the needs of a given 

country. The notion of “Rule of law” is not necessarily or automatically synon-

ymous with that of “Rechtsstaat”, “Estado de Direito” or “Etat de droit” (or the 

term employed by the Council of Europe: “prééminence du droit”). Nor is it 

synonymous with the Soviet-legal notion of “Rule of the laws/of the statutes” 

(verkhovenstvo zakona), nor with the term pravovoe gosudarstvo (“law gov-

erned state”). 2 At the very least, it can be said that the rule of law refers not just 

to the law of rules, but to the rule of essential values that are fairly protected by 

independent courts that view all people as equal under the law. Beyond that, 

the Workstream began its study without preconceptions about how Ukrainian 

lawyers should view the subject.

That does not mean that the approach adopted here is neutral as regards the 

fundamental importance of the rule of law to democracy in every country and 

its implications for other features of modernisation, especially economy, trade, 

security and human rights. Grasping the importance of the rule of law is not 

merely a philosophical endeavour. The country needs to attract large scale for-

eign direct investment, but investors will inevitably seek confirmation of demon-

strable compliance with international rule of law standards as a precondition for 

2 For a key discussion of these issues, see Venice Commission Report on the Rule of Law, adopt-

ed by the Venice Commission at its 86th plenary session (Venice, 25-26 March 2011). 



134The Agency for the Modernisation of Ukraine / Workstream Rule of Law

this. EU-Ukraine integration has a considerable rule of law component, as evi-

denced by both the terms of the EU-Ukraine Association Agreement (September 

2014) and its accompanying implementation Association Agenda (March 2015). 

Compliance with both documents will be inextricably linked to the continua-

tion and higher levels of financial assistance.3 The standards referred to in these 

documents and in the European Convention of Human Rights, which is directly 

binding in Ukrainian law, do not simply reflect EU technical requirements. They 

embody a global-value-consensus that regards it as an unqualified public good 

for states in all countries to guarantee the separation of powers, the indepen-

dence of the judiciary, the effectiveness and legality of law enforcement and the 

equal access of everyone to the courts. The function of judges (with the assis-

tance of lawyers) is to identify and protect those values, thus enabling the rule 

of law to become a transformative mechanism in society that is both descriptive 

of the basic parameters of justice and normative in the sense of constructing the 

norms by which justice can be desired, expected and implemented. 

1.2 From the general to the particular

The foundation for viewing the rule of law as a fundamental value in Ukraine can 

be found in Article 8 of the 1996 Constitution that states that “the principle of 

the rule of law is recognized and effective”. Merely to recognise the rule of law 

in Ukraine was truly transformative, because up until then the Soviet system of 

governance and jurisprudence had prioritized the rule by laws. The effectiveness 

of such recognition was secured by the other innovation of the Constitution that 

was to underscore in the second paragraph of Article 3 that “the main duty of 

the state” is to ensure the protection of human rights. That is what “determines 

the essence and orientation of the state”. The Constitution itself therefore em-

bodies a humanist closure to the binary distinction between individualism and 

statism that had previously dominated the Soviet worldview. This is also under-

scored by Article 3 not only in redefining the relationship between the state and 

the individual and what is to serve whom, but also in recognising that “human 

3 The EU-Ukrainian Association Agreement, which has a core aim “to enhance cooperation in the 

field of Justice, Freedom and Security with the aim of reinforcing the rule of law and respect for 

human rights and fundamental freedoms” (see also Arts 4(2), (4) and 14). The promotion of the 

Rule of Law is also intricately woven into the detail of the EU-Association Agenda (see Part III), 

which provides concrete standards that Ukraine will seek to achieve in terms of complying with 

its European and other international human rights obligations.
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dignity”, together with “life, health and honour” must be accorded the “the 

highest social value”. These might seem like abstract ideas, irrelevant to the real 

world, but to lawyers they are as important to the evolution of society, as the 

concepts of private property and free market are to the evolution of economy. 

Indeed the latter cannot evolve properly without protection of the rule of law. 

What is at stake is the final de-construction of the Soviet system. 

The best example of the living constitution establishing its norms in Ukrainian 

life can be found in the popular name now given to Euromaidan, namely the 

Revolution of Dignity. This very naming of a social movement has implications 

for the role that the rule of law must play in the modernisation of Ukraine. On 

paper, as just noted, the dignity of the person is accorded the highest social 

value, and it is expressly protected as a right under Article 28 of the Constitu-

tion. The latter parts of the Constitution, especially the protections of equality 

and fairness contained in Articles 24, 29 and 55-64, give further expression as to 

how the rule of law and human rights can be recognised and rendered effective. 

Yet Maidan (at least in its primary impetus) was an uprising against the recurrent 

theme of last two decades of the failure to implement those values via institu-

tional mechanisms. 

1.3 An idea that has never  
properly launched

The rule of law is chronically malfunctioning in Ukraine in terms of both the 

dependency and negative status of the judiciary and the incapacity of other law 

enforcement agencies to be viewed as a truly public service. This has led to what 

local writers describe as the ‘selectivity of justice’. There is impunity for human 

rights abuse, ongoing corruption, further entrenchment of oligarchy, econom-

ic stagnation, diminishment in foreign investment confidence, and alienation 

and cynicism of civil society. People who could take responsibility for change 

in certain sectors tend to blame the hierarchy above them. The corruption of 

others becomes a justification for ones’ own [lesser] corruption and an excuse 

for maintaining the status quo. ‘Selective justice’ has also prompted a syndrome 

of ‘selective responsibility’. 

The rule of law as a value system that is meant to guide the country as a whole 

is still qualified by the Soviet theories of rule by law (that over-privileges State 

power as the ultimate good) and post-Soviet theories (that under-values the re-
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sponsibility of the State to nurture and enhance the rule of law). Hence both the 

‘recognition’ of the rule of law in Article 8 of the Constitution and the positive 

obligation to make it ‘effective’ have never been properly realised. The symp-

toms of this problem can be found in the dominant tendency in judicial writings 

to analyse cases from the strict positivist question of what is contained in the 

statute or Code, and not to apply broader principles derived from the values of 

the rule of law. There is judicial caution and uncertainty about international legal 

standards, especially amongst those judges that cannot read the English lan-

guage versions of the case law. Human rights contained in the Constitution are 

not seen as gateways into international sources to illuminate their content. Gaps 

or unintended consequences in statutes are not remedied by recourse to rule of 

law standards. 

Given that so many studies of Ukraine’s present predicaments lie in the failure 

of implementation of otherwise sensible reforms and policies, the first major 

change needs to take place in the realm of ideas. However philosophical this 

might seem to some, it is vital to gain a broad audience that appreciates its con-

crete consequences. It is the major change that most informed modern judges 

and lawyers in Ukraine would point to when asked. It is vital to securing EU inte-

gration, and ultimately membership. It can only be reiterated that reform in legal 

methodology and discourse will impact on society, in much the same way that 

reform in economic theory impacts on economy. 

1.4 Recommendations

Apply the Constitution

Independent Ukraine must realise its Constitutional foundation that values and 

protects dignity (Arts 3.1, 28.1), equality (Art 21), and due process rights (Arts 29 

and 55-64) as part of the overall composite of what it means to live in a society 

that recognizes and protects the effective existence of the rule of law. The rule 

of law must also be recognised as the dominant value system that binds the 

state and society together in the sense promised by Article 3.2 of the Constitu-

tion.
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Judicial leadership

A paramount responsibility for cementing the rule of law in Ukraine lies with 

the judges. It is their identification and implementation of rule of law values that 

enables the rights contained in the Constitution to become actual agents of 

transformation. Herein lies a key reason for Ukraine’s arrested development; that 

the Courts have failed to emerge out of the system of centralised state power, in 

order to act as a symbolic and practical means of transformation. Judges need 

therefore to mark out pre-eminent areas of judicial territory that are part of their 

constitutional function to protect. On any argument these areas include legal-

ity, fairness, liberty and equality. It is the courts that create this rights culture. 

Through transformative adjudication, it is its judgments based on activist princi-

ples of judicial review that create normative change; and ultimately a more liber-

al rule of law system.4 Although Parliament can serve the above judicial process 

by creating law to aid it, it is the judges (from Constitutional to District court) 

that create this rights culture itself. They do so by reading every law and evaluat-

ing every administrative act as subject to these values, unless the law expressly 

provides otherwise. 

European values

The relevance of European human rights law should not be underestimated in 

this context. It has always sought to protect fundamental rights in a way that 

is practical and effective, with particular concern to balance the interests of 

the individual with that of the wider community. The European Convention of 

Human Rights and Fundamental Freedoms (1951) was primarily constructed to 

be a post-totalitarian philosophy (for instance protecting free speech, but not 

at the expense of minority rights; and valuing privacy and autonomy, but not as 

a license to cause harm to others). The jurisprudence of the European Court of 

Human Rights (not least because it is binding in Ukrainian law) must be translat-

ed into the Ukrainian language literally (for far too many judgments not involving 

Ukraine itself remain untranslated), and intellectually through the cultural ex-

pression of judgments of the Ukrainian courts. The actions required are there-

fore a coordinated translation project of the key cases pertaining to each of the 

4 For a helpful analysis from the point of view of Post-Communist society in Central and East-

ern-Europe and Post-Military dictatorships in Latin America that might be applied to the current 

Ukrainian situation, see Ruti G. Teitel, Transitional Justice, (Oxford University, 2000). 
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rights. There must be dedicated courses for judges at both the entry level and 

by way of continuing education to instil and update knowledge of the case law. 

Judges at all levels must perform their duty to apply the protections of this Con-

vention and the jurisprudence of the Strasbourg Court. 

Global values

There is no need, however, to characterize the rule of law value system identi-

fied here in purely Eurocentric terms. The relationship between the rule of law, 

due process and human dignity that is contained in the Ukrainian Constitution 

is central to the United Nations Declaration of Human Rights and accords with 

a broad common law of all mankind or humanity’s law (ius gentium) that was 

expressed to govern all civilized nation-state-communities in the aftermath of 

the Second World War. This is practically exemplified by the fact that the Eu-

ropean Court of Human Rights increasingly draws on other international law 

sources; just as domestic law judgments in many countries have developed their 

indigenous human rights cultures, by reference to international sources. While 

citing foreign law in domestic courts reflects shared values it can also be under-

stood by way of analogy with public health and medical science. If one wanted 

to find a cure for cancer, neither the doctor nor the patient would be content to 

limit their exploration to the insights of the scientists working in one country. 5 

But there is something deeper at stake. In the aftermath of total war, the world 

chose human rights as a discipline to ensure fundamental limits on human and 

social behaviour. Human rights constitute the ultimate commitment to moderni-

ty and enlightenment.

The teaching of Constitutional and European Human Rights law in Ukraine must 

therefore emphasise the extent to which that body of humanity’s law is part of a 

global international human rights corpus. This includes the decisions of the var-

ious United Nations Treaty compliance bodies to which Ukraine is subject to: for 

instance, the Covenant of Civil and Political Rights, the Covenant of Economic, 

Social and Cultural Rights, the Convention Against Torture, Cruel and Inhuman 

and Degrading Treatment and the Convention on the Elimination of All Forms 

of Racial Discrimination. It also includes the jurisprudence of the other regional 

5 Jeremy Waldron, Foreign Law and the Modern Ius Gentium, Harvard Law Review Vol. 119, No. 1 

(Nov., 2005), pp. 129-147. He ends up defining ius genetium as “a body of law purporting to rep-

resent what various domestic legal systems share in the way of common answers to common 

problems”. See, generally, Ruti G. Teitel, Humanity’s Law, (Oxford, 2011).
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human rights courts, and where relevant, foreign national courts. Translation 

of case law and dedicated academic texts must render the jurisprudence more 

accessible. Judges must be willing to utilise these global studies as part of their 

duty to interpret and apply the Constitution. This approach in Ukraine is already 

associated with the work of Serhiy Holovaty,6 but it must now be carried out on 

a far more extensive scale so that it can be available to every judge and applied 

in every court room. 

Ukrainian values

At the same time, the idea of the rule of law will never become transformative 

of Ukrainian society until it is grounded in local culture and heritage. By way of 

example from the United Kingdom, the ground breaking 2005 judgment, which 

held that torture evidence could never be admissible in any proceedings, even 

to justify preventative detention of terrorist suspects, made sure not only to cite 

unconditional norms of international law, but also the English constitutional set-

tlement of the 17th century that abolished the royal power of kings to issue tor-

ture warrants and thereby provide an immunity from the common law rejection 

of torture dating back to 14th century.7 The UK ‘Torture case’ demonstrates how 

all countries have to develop indigenous human rights reasoning to command 

empathy and legitimacy for such rights. A good Ukrainian example of the same 

endeavour is that we came across was the essay of Judge, Volodymyr Kravchuk 

The Roots of Law that traces the pre-Biblical rules of Prav (‘right’) and looks 

also at the etymological links between right (Прав/ prav), law (Право/ pravo), truth 

(правда/ pravda) and justice (справедливість/ s-prav-ed-lyvist).8 Any such rule of law 

narrative grounded in national history and culture would presumably have to en-

gage with the terrible legacy of human rights abuse during the 20th century; and 

the importance of protecting minority rights today and in the future. The action 

6 See the 3 volume Ukrainian language work on the rule of law by Serhiy Holovaty, The Rule 

of Law, (Kyiv, Phoenix Publishing House, 2006) LXIV,1747, (Vol. 1: The Rule of Law: From Idea 

to Doctrine; Vol. 2: The Rule of Law: From Doctrine to Principle; Vol. 3: The Rule of Law: The 

Ukrainian Experience).

7 A and Ors (No 2) v Secretary of State for the Home Department [2005] UKHL 71.

8 Downloaded at http://www.vkksu.gov.ua/ua/about/visnik-vishoi-kvalifikatsiynoi-komisii-sud-

div-ukraini/roots-of-law/ on 13 July 2015.

http://www.vkksu.gov.ua/ua/about/visnik-vishoi-kvalifikatsiynoi-komisii-suddiv-ukraini/roots
http://www.vkksu.gov.ua/ua/about/visnik-vishoi-kvalifikatsiynoi-komisii-suddiv-ukraini/roots
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required is that judges must self-consciously style a language and symbolism of 

human rights discourse in their judgments that is appreciably Ukrainian while at 

the same time grounded in European and global indices of justice. In this way, 

the rule of law as an idea can help to de-Sovietise national culture and provide a 

principled foundation for future integrity of state and society. 

Legal Education 

Any transformation of the jurisprudence of the rule of law will be dependent 

upon the transformation of legal education. This was also the conclusion of a 

ground breaking study the OSCE and Kyiv-Mohyla University in 2010.9 There is 

an imperative to introduce both quality control and curriculum amendments into 

legal education across the country. There are also far too many courses, often 

failing to distinguish between law enforcement and legal science, and which do 

not begin to teach the type of constitutional-human rights foundational ideas 

that have been identified in this section. EU studies are barely taught at all; and 

not on a systemic basis. Only at the centres of excellence in Kyiv, Odessa, Lviv 

and Kharkiv, have these changes begun to be made at the undergraduate and 

post-graduate level. The answer to that lies in a revised approach to judicial ed-

ucation and continuing professional training that guides judges and lawyers into 

being the intellectual as well as practical guardians of the rule of law as a trans-

formative idea. The initiative will have to come from the legal profession and the 

Universities working together with the Ministry of Education to transform cur-

riculum. At the very least, legal science and law enforcement must be severed 

from one another; courses must be cut and subject to quality control; and the 

legal science curriculum must include the European, Global and Ukrainian (rule 

of law) values components outlined above. As underscored in the Chapter on EU 

Integration, EU legal studies must be introduced as a comprehensive subject for 

the first time in Ukraine and as an essential aid to EU association.

9 OSCE/National University of Kyiv-Mohyla Academy study on The State of Legal Education and 

Science in the Ukraine, (Research findings, 2009-2010).
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2 Judges

If the rule of law is to play a role in the positive transformation of the country 

then the judiciary must embody independence, dignity and quality.

2.1 Restoration of the dignity of the  
judiciary is a national imperative

The reputation of the judiciary is massively under attack in Ukraine. Mistrust in 

them tops all of the published state-of-the-nation surveys, although the surveys 

of court users tend to be more positive than those who have never used the 

court system. Euromaidan has let lose a dire frustration towards the judiciary be-

cause of its incapacity to protect and enforce the rule of law. Many of the judges 

met by the Workstream were understandably sensitive. Some spoke of a witch 

hunt. They were critical of the political establishment and the media for undis-

ciplined attacks upon them. They did not believe that judicial reform – which 

itself had been in a constant state of flux for many years – could or would work 

without political and media restraint in the rule of law field. 

2.2 Current reform process

It would be wrong to accuse the current Government of doing nothing; or in-

deed the previous regime (when it was still seeking EU integration) of complete 

neglect. The basic reform ideas are already the subject of broad consensus and 

have been the subject of legislative reform, often assisted by a rolling body of 

opinions that have been commissioned from the Venice Commission and are 

integral to the current work of the Ukrainian Constitutional Commission.10 The 

law now requires that judicial examination and dismissal should be controlled by 

10 For the latest opinion of the Venice Commission, see European Commission for Democracy 

Through Law, Preliminary Opinion on Proposed Constitutional Amendments Regarding the 

Judiciary of Ukraine, 24 July 2015, Opinion No. 803/2015, CDL-PI(2015) 016. The Constitution 

Commission was convened in 2014. The Workstream was able to meet with several of its mem-

bers. 
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bodies predominantly made up of independent holders of judicial office, rather 

than a majority of political appointees and non-independent jurists, such as the 

Prosecutor General. Non-interference in case allocation can be secured by the 

resource and logistical development of objective automated systems that are 

now mandated by statute. Although still under procedural design, there is now a 

statutory foundation for the development of disciplinary procedures and ongo-

ing inspection mechanisms have to be developed, albeit in a manner that is not 

itself subject to political interference, or generative of new layers of corruption. 

Despite the wish of the authorities to see incompetent and corrupt members of 

the judiciary removed from office, the Lustration law recognises that if this is to 

be achieved it has to be carried out in a fair and proportionate manner, which 

does not itself compromise judicial independence.

There are two key issues of structural independence still under discussion. The 

first is the initial probationary tenure of new judges for their first five years in 

office. Article 128.1 of the Constitution requires a review of the tenure of these 

judges and a recommendation to the Verkhovna Rada pending a vote on their 

appointment for life. There is a strong currency of opinion supported by the 

Constitutional Commission and emphatically endorsed by the Venice Com-

mission, that this provision should be abolished in so far as it involves Parlia-

mentary control over the status of judges once appointed. Both in appearance 

and in reality, it has unduly interfered with the independence of those judges. 

The issue is particularly relevant now because more than 450 judges have been 

recommended for life tenure appointment by the previous composition of the 

High Qualification Commission of Judges, but the Rada has refused to act on 

the recommendations for more than 18 months, leaving that group of judges 

suspended from practice. 

The second issue concerns the appointment of judges. The proposal of the 

Constitutional Commission, again supported by the Venice Commission, is that 

the President (and on the current recommendation, not Parliament) should ap-

point judges, but his role should be that of a notary (i.e. sanctioning whether the 

procedures has been complied with) rather than as a substantive appointee. The 

principal advice on appointments should be the responsibility of an independent 

judicial appointments Commission. Only in exceptional circumstances would 

the recommendation of the Commission not be followed by the President. If 

implemented properly this approach would be concordant with international 

standards, although it is equally permissible for the President and Parliament to 

combine in endorsing the appointments process. The discrete position of the 

appointment of Constitutional Court judges is given special treatment by the 

Constitution Workstream in their Chapter “2.3.1. Power to appoint”. 
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2.3 Structural independence is  
not enough

No informed person in Ukraine would dispute the importance of structural 

independence and insulation of the judiciary from political interference. How-

ever, there is also a broad consensus that structural independence alone will not 

repair the damaged reputation of the judiciary; nor will it abolish actual depen-

dencies. There must be behavioural independence based on judicial culture 

and values and decisional independence based on political and economic elites 

refraining from bribery and political pressure (referred to in the academic writing 

as ‘telephone justice’). Again, the present Government has introduced important 

reforms, but the key concern is whether they will suffer from a failure of imple-

mentation.

2.4 The 2014 Law to enhance the status 
of the Judiciary

The 2014 Law to enhance the Status of the Judiciary has created the following 

changes to the process of appointment and dismissal, The composition of the 

High Commission of Qualification of Judges (dealing with entry) and the High 

Council of Judges (dealing with lustration11 and dismissal) have both been the 

subject of reconstitution in terms of personnel and organisation. Both now have 

a significant majority of judicial members, rather than political appointees. The 

2014 Law also creates a partial lustration system based on judicial support for 

the state during the Maidan protest period. The hearing of 300 tabled cases 

began in June 2015.  

11 Lustration’ derives from the Latin term lustrare meaning ‘purification’, and it refers to a process 

designed to ‘shed light’ on the past.
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2.5 The 2015 Law on Fair Trial Reforms

The Law “On ensuring the right to a fair trial” that came into force in March 2015 

has introduced reforms aimed at transforming the culture, education and quality 

of the remaining judiciary.12 The recommendations in this Chapter that follow 

below particularly build upon the specific provisions in the 2015 Law: 

Article 48.3 of the new law created a discrete duty upon judges to report all 

outside attempts to influence the Court process. “The judge shall be obligated 

to report interference in their work as a judge for the administration of justice to 

the bodies of judicial self-government and to law enforcement agencies”. 

Article 83 introduced a mandatory qualification evaluation for all levels of the 

judiciary. Although the methodology is to be established by the High Qualifica-

tion Commission in consultation with the National School of Judges, the criteria 

for qualification that the assessment must test will include “professional compe-

tence (knowledge of law, ability to conduct a court session and pass decisions), 

personal competence (ability to cope with the given volume of work, self-orga-

nization), social competence (equability of mind, stress resistance, communi-

cation skills) and the ability to improve their professional level and to administer 

justice in a court of the respective level”. In addition to the (now [anonymous]) 

assessment tests, the High Qualification Commission will go on to interview 

each individual judge. 

Articles 87-88 have introduced continuing education and evaluation for the first 

time. Judges under 5 years must complete 30 hours training per year. Judges 

with tenure for life must complete 30 hours training every three years (Article 

87). Assessment by the trainers will enable judges to identify individual needs for 

future professional development (Article 88). 

12 The full citation of the amending legislation is the Law of Ukraine “On ensuring the right to a fair 

trial” of 12 February 2015
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2.6 Corruption and broader challenges

The problem is systemic 

Corruption in the justice sector is systemic (see Anti-Corruption Workstream 

Chapter “1. Introduction”). It includes pure bribery, direct communication with 

judges based on threat and manipulation and indirect communication via the 

court hierarchy or powerful intermediaries. The Workstream repeatedly met 

judges that explained that they had been the subject of attempted bribery or 

professional duress at different stages in their career. It also met some judges 

who by their own admission had secured their positions through nepotism and 

with a view to gaining considerable financial advantage through illicit payments. 

Lawyers and judges confirmed that there were local tariffs for purchasing court 

orders.

This does not mean that all litigation in Ukraine is compromised by corruption. 

A five year empirical study by Tatiana Kyselova followed the legal fortunes of a 

number of small and middle ranking businesses in Eastern Ukraine. According to 

their own reporting, these business-litigants normally enjoyed relatively expe-

ditious and proper (‘white’) justice. However, the study also found that with little 

predictability an ordinary business, such as a café, could be subject to another 

(‘black’) form of justice with corrupt influence on litigation, including the delayed 

enforcement of court orders and the initiation of bogus criminal proceedings 

that nevertheless took many years and acute psychological strain to bring to 

an end.13 For all these reasons, she appositely describes the justice system in 

Ukraine as a ‘zebra’.

The fault of the political and business elites

Without doubt considerable blame for this situation must lie with the political 

and business elites that have in the past been prepared to corrupt the judicia-

13 Tatiana Kyselova, Dualism of Ukrainian Commercial of Ukrainian Commercial Courts: Explor-

atory Study, The Hague Journal on the Rule of Law, 6(2) 2014, 178-201. 



146The Agency for the Modernisation of Ukraine / Workstream Rule of Law

ry. Contrary to some modernisation theories, the development of competitive 

electoral politics, with changing governments, has not previously led political 

and economic elites (even reformist ones) to fully support the insulation of an 

independent judiciary that is capable of standing as a neutral arbiter regardless 

of who is in or out of power.14 Hence the paradox that judicial independence 

may now be greater in Russia, notwithstanding its entrenched authoritarianism, 

because political elites and their client-business allies are less bothered about 

fixing judicial outcomes. 

The fault of the judges

Nevertheless judges find it difficult to publicly recognise their own responsibil-

ity for the problem. In Worsktream interviews there were frequent attempts to 

blame the politicians, prosecutors, police etc., in what is referred to above as 

a syndrome of ‘selective responsibility’ that mirrors the country’s problem of 

‘selective justice’. As an exercise the Workstream interviews repeatedly asked 

the judges it met to respond to what they believed would happen in their court 

buildings if an undercover agent, pretending to be a lawyer, sought to offer 

bribes in a case. Everyone the Workstream spoke to thought many, if not most, 

judges in the current climate would refuse to take a bribe from a stranger. 

However, everyone spoken to confirmed that it would be highly unlikely that 

the same judges would report the attempted bribery even though it is now their 

professional obligation to do so. There was considerable discussion about the 

still significant sensitivities in post-soviet society of about being perceived as 

an informant (stuckach) who provided information (stuckachestvo). That par-

ticular historical and cultural context cannot be disregarded, but it still seemed 

a profoundly insufficient explanation to justify judges withholding information 

concerning acts of bribery in circumstances where the society is disintegrating 

under the pressures of corruption. They are confined by an intricate culture of 

kompromat, in which every official has some sort of document or piece of infor-

mation that can be used against them. There was an evident added dimension 

that most judges were somehow compromised by previous involvement in and/

or toleration of corruption and therefore feared retaliation. This was not simply a 

legacy of totalitarianism. 

14  This is essential thesis of Maria Popova, Politicized Justice in Emerging Democracies, (Cam-

bridge, 2012). See also Alexei Trochev, Meddling with Justice, Competitive Politics, Impunity 

and Distrusted Courts in Post-Orange Ukraine, Demkratizatsiya: Journal of Post-Soviet Democ-

ratization, 2010, 18:2, 122-147. 
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2.7 Recommendations

Salaries, numbers, resources

Raising judicial salaries is clearly required, not simply as an alternative to il-

licit subsidizing of very low incomes (often not more than $500 per calendar 

month), but also to attract talented people from private practice. In line with 

the Anti-Corruption chapter in this report it is agreed that judges and other law 

enforcement agents should be offered fair remuneration. This should be at least 

2.5 times the current salary level (for action required to assess the correct num-

bers and salaries see section 3 below). However, bearing in mind the huge sums 

of money that judges could make from bribery, the application of this simple 

economic interest formula would not be enough in itself. Presiding judges of 

several courts also told the Workstream that improper financial pressure often 

came through threats to cut limited budgets. Resources therefore need to be 

increased and presiding judges need to be given autonomy over their use. 

Judicial training and continuing assessment

Judicial training must be pedagogically freed from the Soviet system that was 

overly positivist and formalistic; and its essence must focus on identification and 

promotion of rule of law values (see section 1 above). That cannot happen with-

out the provision of the international case law in the Ukrainian language with 

appropriate commentary. An editorial committee must be established accord-

ingly to select the corpus of outstanding materials that need translation. At the 

same time the quality of training must also be enhanced by modern techniques 

of case studies, peer assessment, integrity and diversity awareness. Judges are 

not there simply to be lectured at; they are there to discover the right paths to 

judicial reasoning. The reform of the curriculum of the National School of Judg-

es that is now underway must be strongly supported by academics, legal practi-

tioners and current judges, as well as being given the benefit of lessons learned 

by the reform of judicial training from around the world. The National School 

must be given the funding to make these changes, but it should also have the 

best intellectual capital available to it from around the world in order to create 

paradigm shifting education. 
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Transparency

Transparency must involve publication of judgments, tracking of cases in terms 

of allocation, pleadings, outcomes and orders and video streaming of cases, 

especially ones of public interest. This process has begun and if anything the 

Workstream trips to courts and meetings with judges confirmed that there is 

a strong commitment to promoting greater transparency so that the ‘white’ 

system of justice can gain more coverage. Examples of good practice include 

the efforts made by the Supreme Economic Court to publish its judgements that 

practitioners confirm has led to a far greater degree of continuity and coherence 

in that area of the law in recent years. At the Kyivsky District Court in Odessa, 

there is a policy of making the courthouse open and welcoming to the general 

public, as well as a press officer system that has sought to publish accurate and 

informative stories about court cases in the local media. 

Especially, while the quality of the judiciary is being enhanced, it is important for 

controversial cases to be televised. It deters improper conduct by the judge and 

the parties and enables civil society to better understand legal society. Amend-

ments introduced by the 2015 Law on Fair trials allow for the video recording 

and broadcasts of court hearings in the courtroom provided that they refrain 

from “obstructing” the proceedings and the exercise by the parties of their 

procedural rights (Article 11.3). Subject to that caveat there is a strong case for 

allowing responsible journalists and NGOs to choose what to film and what to 

televise. The NGO, Open Justice Initiative, is right to argue that the broadcasting 

cannot be left to either state or commercial television, because neither could be 

presently relied upon to provide objective editorial coverage. 

A broader re-evaluation of the entire judiciary

The major opportunity to truly transform the status of the judiciary lies in the 

introduction of the mandatory qualification evaluation by the Law on Fair Trials 

in 2015 (Article 83, see above). This process offers the chance for a fundamental 

re-evaluation of the competencies of the entire judicial population. If done cor-

rectly it would enable a transformation that would go far beyond specific lustra-

tion that itself cannot be a proper answer to the problem.15 The key features of 

the recommendation are dealt with below. They seek to develop upon current 

reforms rather than reinvent them. 

15 See further Maria Popova, Why Kiev’s Plans to Purge the Judiciary Will Backfire, Foreign Affairs, 

April 15 2014.
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Qualification Competencies

The statutory criteria for the assessment, as we have seen from 2015 reforms, 

will consider ‘professional competence’, ‘personal competence’, ‘social compe-

tence’ and ‘the ability to administer justice’. In terms of developing the content of 

these criteria, it is recommended that three core competencies be identified as 

essential. These are (1) legal ability, (2) integrity and (3) the capacity to justify the 

source of one’s wealth. 

On legal ability, it is imperative that the assessment tests the competence of 

every judge to understand not only the written law and codes, but the under-

lying values and principle of the rule of law in the sense described in section 1 

above. In order for judges to have a fair opportunity to pass the assessment, the 

National School of Judges will need to provide short courses for examinees to 

study these matters (sometimes for the first time in their judicial careers). Both 

new curriculum and translated human rights materials will have to be produced. 

Foreign experts should be commissioned on a temporary basis to support the 

initial training. 

On integrity, there must be testing of psychological strength to deal with stress 

and communicate skilfully as foreshadowed in the statute (as mentioned in the 

current statute), but also evaluation of the moral and ethical qualities. This would 

require particular focus on the capacity of a judge not to relent to political inter-

ference or bribery. Examinees should be required to answer questions as to how 

they have coped with such pressures in the past. They should also provide a list 

of referees (both judicial and non-judicial including people from their commu-

nity) who can give examples to demonstrate their integrity. The Workstream has 

refrained from endorsing one way or another whether the qualification age for 

judges should be raised from 25 years or not. The key issue at present is to seek 

out people with high personal integrity when it is believed by so much of the 

population to be in short supply in the court rooms. The judiciary needs judges 

with post-Soviet mentality who are not reticent about acting independently of 

the state, or cliques of power, where the rule of law requires them to do so. That 

quality, rather than age, should be the most important thing to test. 

On assets disclosure and explanation, for a society that suffers from endemic 

corruption it is critical that judges (above all others) must be able to explain their 

wealth. No one should doubt that this is an essential qualification for a judge to 

continue in office in Ukraine right now, and at present this is not sufficiently dealt 

with in the list of qualification criteria in the 2015 reforms. 
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To date assets disclosure has been a source for cynicism in Ukraine because 

judges have for some time been required to provide annual income and assets 

disclosure, only for a mockery to be made of a system that rarely, if ever, inves-

tigates the perjury and obfuscation contained in the disclosure returns. There 

must be very in depth disclosure obligations for judges including the require-

ment to provide details of all dependent family members’ assets, as well as 

property that has been assigned to others by virtue of power of attorney. Given 

the sensitivity attached to judicial integrity at this time, this requirement can 

easily be justified as a proportionate interference with privacy rights. Once the 

declaration is made there must be an interview in which the judge is required to 

answer questions concerning the declaration. Both a failure to answer and the 

failure to provide a sufficiently clear answer will be a basis for failing the assess-

ment. If necessary, the assessor can ask the judge to provide additional informa-

tion by way of evidence. 

An enhanced Higher Qualification Commission 

It is the High Qualification Commission that should carry out the extraordinary 

Qualification Assessment, including the interview process. It is this existing 

disciplinary body that must be allowed to develop the capacity to evaluate the 

judiciary, rather than waiting for some third party state agency to take up the 

task; but it will not be able to do so effectively without considerable financial and 

personnel resources. In order to gain the broadest possible trust in the process, 

there must be an Ad Hoc Evaluation Mechanism that is established within the 

current Qualification Commission to carry out the assessment both quickly, but 

also with a world class degree of competency. This can be done by employing 

respected foreign judges (for instance retired judges and officials of European 

countries) and investigators (for instance senior police officers seconded from 

European countries) to be part of the composition of the Ad Hoc Evaluation 

Mechanism alongside well-respected Ukrainian judges, lawyers and academ-

ics. Foreign composition will not only remove the risk of corruption, it will also 

publicly demonstrate the quality and objectivity of the process. The process for 

appointment to the Mechanism, as with the Commission itself, will need to be 

transparent and independent. 
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Immunity from prosecution and qualification for future 
employment

Given that it would be beneficial for the overall restoration of the dignity of the 

judiciary to expose previous corruption rather than to supress the truth about 

it, serious consideration must be given to providing judges with immunity from 

prosecution based on full and frank disclosure that does not prove from sub-

sequent investigation to amount to perjury. This would not mean that a judge 

who admits to taking money to produce a favourable outcome could neces-

sarily avoid dismissal from office for life. In all but the most exceptional cases 

he would. It may be that admissions to lesser faults, such as delaying justice 

because of a pressure from the head of a court to do so, could allow for the 

candidate to re-apply for judicial office. In agreement with the Anti-Corruption 

Workstream, there are definite benefits in encouraging truth and actual resto-

ration of the dignity of the judiciary, by providing an extraordinary transitional 

justice opportunity to make admissions that would not be grounds for loss of 

pension, provided that the admissions are made within a limited transitional 

period; and that there are automatic repercussions for criminal liability, dismissal 

and loss of pension if the corruption is discovered at a later stage. It may be that 

these incentives will not be sufficient for many, but some judges will take the 

opportunity to break the silence about corruption and they will have the cover of 

the amnesty to take this redemptive step. As a counter-intuitive as it may seem 

to some, the most patriotic thing that any Ukrainian judge could do today would 

be make admissions of previous corruption, even if his or her own corruption 

was comparatively slight. 

Interim supervision of senior jurists 

It has already been suggested that the Ad Hoc Evaluation Mechanism should 

contain foreign and highly regarded Ukrainian jurists. The compromised reputa-

tion of the judiciary in Ukraine is so bad that the public need to see senior inter-

nationally recognised judicial figures conducting a supervisory role. There must 

therefore by extraordinary temporary oversight body that would have a limited 

existence for the duration of the re-evaluation process. This body could include 

the first members of the 1996 Ukrainian Constitutional Court, previous for-

eign and national judges of the European Court of Human Rights, and possibly 

members of the Ukrainian diaspora, and/or international jurists. Both the Ad Hoc 

Evaluation Mechanism and the High Qualification Commission would report to 
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this supervisory body that could issue advice as well as producing public reports 

on the work being done. The members of this Extraordinary Interim Supervi-

sion Body could act as mentors to the judiciary as large, helping for their part to 

develop the rule of law culture.

Regulating ex parte communication with judges

In the post-communist states a strong tradition of informal private (ex parte) 

communication with judges exists. Steps must be taken to deconstruct this tra-

dition, because it provides the opportunity for so-called telephone justice and/

or bribery; as well as causing others to suspect such interference even when it 

does not occur. The end of this tradition can be achieved in the following ways.

Publicising the new duty to inform

The new law places a duty on judges to report all attempts at “interference”. The 

key terms of the new law should be publicly displayed in every court house and 

on court documents made available to participants to proceedings. Potential 

sanctions should be specified. Judges who fail to report the interference could 

face suspension, and dismissal. Those who seek to interfere with the judge 

could have their case struck out, and be fined and/or imprisoned. 

A criminal offence of withholding information 

While the disciplinary duty of judges to report efforts of ex parte “interference” 

in the work of the judiciary is a positive advance, it is further commended (in 

agreement with the Anti-Corruption chapter “6. Detection, Investigation and 

Prosecution”) that there must be created a criminal offence of withholding 

information concerning corruption. It would apply to judges, law enforcement 

agents, lawyers and other public officials. The offence could both prevent actual 

corruption and create very considerable deterrence against the presently tol-

erated culture of ex parte communication about cases. If these changes to the 

criminal law are made they must be very widely publicised. 

Ending all ex parte communication about the case

Given the scale of the problem, and the extent to which judges repeatedly con-

firmed that they would not feel comfortable reporting such interference, these 

changes would still not be enough. Further amendment to the law must require 
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all communication about a case to be sent via an administrative channel, prefer-

ably a secure IT system, with an accompanying power to strike out proceedings 

and fine parties in the event of non-compliance without reasonable excuse. 

However, it is unlikely that the situation will transform until it becomes a strict 

liability offence to contact a judge ex parte in order to discuss the content of a 

case, notwithstanding that the purpose of the contact is neither to improperly 

influence or interfere with the outcome. Even if the penalty is small there has to 

be a profound change in culture. Only criminal law can have a chance of doing 

this. Furthermore, the reporting obligation of judges must extend to the duty to 

register all contacts about the procedure or substance of a case that are made 

by parties or third parties on their behalf, and not just those instances when an 

attempt is made to interfere with the outcome. If Ukraine is serious about pro-

tecting the integrity of its legal proceedings, this is the level of statutory safe-

guard that the situation now mandates.
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3 Law enforcement

Law enforcement agencies must be open to competitive recruitment, account-

able, professional and autonomous.

3.1 Vradiyvk justice

One of the broader catalysts for Euromaidan was the failure to investigate the 

rape of a woman by two policemen in the village of Vradiyivka in Mykolaiv 

oblast, in Southern Ukraine. The “Vradiyivka” phenomenon’ became a byword 

for ‘selective justice’ in Ukraine. There is the widespread belief based on objec-

tive fact that judges and police can be bought. Another Euromaidan phenome-

non was the so-called Auto-Maidan that grew out of the original ‘Road Control’ 

movement in which motorists started filming the corruption of Traffic police on 

their phones and posting the evidence on Youtube. 

There are high profile examples of the shortcomings in Ukrainian law enforce-

ment, such as the state collusion in the killing of the journalist and founder of 

the internet journal Ukrayinska Pravda, Georgiy Gongadze. Less well-known 

internationally are the repeated findings of widespread ill-treatment of suspects 

in police custody and the attendant failure to investigate complaints with any 

meaningful effect. The European Court of Human Rights has identified these 

matters as “systemic problems at the national level which, given the fundamen-

tal values of democratic society they concern, call for prompt implementation 

of comprehensive and complex measures”.16 The United Nations Human Rights 

Committee has in turn expressed its concern about the high rates of deaths in 

custody, delayed investigation of such cases and the lenient or suspended sen-

tences imposed on those found responsible. The UN Human Rights Monitoring 

Mission in Ukraine that has been investigating human rights abuse in the country 

since April 2014 describes “a culture of effective impunity…, including torture 

and extortion, often committed by the police in the course of their work…, close 

functional and other links between prosecutors and police, non-existent or 

flawed investigations into criminal acts committed by the police, harassment and 

16 Kaverzin v Ukraine, App. No. 23893/03, 15 August 2012, ECtHR. See especially §§94 and 172-182.
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intimidation of complainants, and the subsequent low level of prosecutions all 

fuel this lack of accountability for human rights violations”.17 

3.2 Criminal injustice impacts strongly 
on the middle class 

Injustice in the field of criminal law degrades the rest of the law enforcement 

process and undermines respect for the rule of law more generally. In Ukraine 

the system of corruption especially embroils the middle classes. It affects small 

and medium businesses, which must establish a network of bribes and protec-

tion simply to survive (see the description of ‘Krysha’ (the roof) described by the 

Anti-Corruption Workstream Chapter 4). There is also a phenomenon of so-

called ‘corporate raiding’. It occurs in various shades, but at worst involves pri-

vate actors taking the possessions of competing businesses, sometimes with the 

aid of friendly judges that provide search warrants, with local prosecutors also 

providing cover for the operations. Even if court orders are gained to remove 

these ‘self-help’ raiders, the authorities will often not enforce them because 

they are prevailed upon by corruption. The poor quality of its criminal justice is a 

significant contributor to Ukraine’s reputation as a hostile commercial environ-

ment.18

3.3 Can the current climate of reform 
be truly transitional?

It is important for outsiders to understand that that there was a considerable 

amount of institutional reform taking place even prior to Euromaidan, especially 

17 UN Human Rights Monitoring Mission in Ukraine, Report on Human Rights Situation in Ukraine, 

15 April -29 August 2014, p. 12 §52.

18 See Legal Department of the IMF, Government of Ukraine Report on Diagnostic Study of 

Governance Issues Pertaining to Corruption, the Business Climate and the Effectiveness of the 

Judiciary, 11 July 2014, p. 20. See also the excellent overview of the issue in Mathew Rojasky, 

Corporate Raiding in Ukraine: Causes, Methods and Consequences, 22 Journal of Post-Soviet 

Democratisation, Issue 3 (Summer 2014). 
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as a result of the 2012 overhaul of the Criminal Procedure Codes and further 

reforms to the prosecution service in order to dismantle its Soviet legacy con-

trol over both investigations and administrative law. Both of these changes were 

integral to the negotiated move towards EU-Association; as well as the efforts of 

Ukraine to respond to the Council of Europe’s Committee of Ministers as a result 

of the large number of judgements against it by the European Court of Human 

Rights with regard to the misconduct of law enforcement state agents. At time 

of writing Ukraine has more complaints pending against her before the Europe-

an Court than any other country in Europe.

What happened to the Kyiv traffic police after Euromaidan is often referred to as 

a potential model for the reform of the entire justice system. This particular force 

was famously corrupt and had been targeted by the Auto-Maidan movement. 

As a result there was a mass dismissal of officers last year. Competitive recruit-

ment for vacancies carrying enhanced salaries then took place with particular 

emphasis on attracting women and all people who desired a change of career. 

The intention was to cut numbers, but improve quality. The recruitment process 

tested integrity and psychology. Some 2000 new recruits have now graduated 

and have been on patrol this summer. The change of atmosphere is something 

that is noticeable on the streets. This has also been widely commented upon in 

the social media, not just by the technocrats responsible for the changes, but 

the general population of Kyiv that have responded positively to the promise of 

an ostensibly new and diverse form of policing. The spirit generating from these 

young police officers, is that they represent post-Maidan public service. Whether 

it will generate long term change, it is too soon to tell with any certainty.

The Kyiv traffic police model is destined to be implemented in other parts of the 

system. In July 2015 it was announced that 3,000 prosecutors at local district 

and oblast levels were to be dismissed and that a similar model of open recruit-

ment and innovative assessment would be adopted to create a new generation 

of personnel.

3.4 Recommendations

A comprehensive audit of quality, salaries and numbers

The principal recommendation is that the reforms that have been described in 

section 2 above as necessary for the judiciary should follow for both police and 

prosecution. This should include a duty to report any interference in their work 
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and a staged re-evaluation of each of the entire professional sectors at every 

level. If the July 2015 mass dismissal of prosecutors is anything to go by, there 

is an opportunity to ensure that the core competencies of ability, integrity and 

assets disclosure that have been commended for the judges are properly in-

stitutionalised for all law enforcement positions for both new recruitment and 

promotion going forward. This would deal with quality. However, what is also 

needed is a full audit of necessary numbers and potential salaries for police, 

prosecutors and judges across the country. Most experts report that each of 

these groups is massively overinflated. The requirements and finances need to 

be looked at holistically, because cuts will invariably enable the raising of sal-

aries. International financial assistance will also be more readily forthcoming 

to support the implementation of such a detailed study. While this can be part 

led by the Ministry of Justice and Ministry of Interior, there would be benefit of 

conducting an open competitive recruitment for those personnel who are to 

carry out this national auditing exercise. Aside from being good practice it would 

avoid vested interest from frustrating the process. 

The spirit of renewal generated by the Kyiv Traffic police reform is to be wel-

comed, but more substantial policing and state prosecution service will require 

a higher level of legal and forensic ability than traffic policing. It follows that the 

competency of legal ability will have to be evaluated accordingly; and the new 

generation of recruits will need continuing training. Previous office holders must 

be subject to the assets disclosure competency outlined above. 

Police

The wide cross-section of experts in Ukraine who emphasise the importance of 

cutting numbers and raising salaries are correct in their analysis. The perennial 

problem of cutting large amounts of corrupt police is what to do with them; 

or more pertinently how to avoid them joining the ranks of organised crime. 

As well as the need for disciplined analysis of where to cut the numbers, it will 

also be necessary to find funding for redundancy and re-training packages. The 

challenges of job creation identified in the Economy Chapter of this report will 

also include a considerable population of ex-policemen. Thereafter there must 

be an introduction of competitive and open recruitment at entry level, as well as 

at higher levels where appropriate. The issue of higher level open recruitment 

is important to underscore, because it will be essential to attract new talent 

throughout the police force. Major reforms of policing in England were partly 

indebted to graduate recruitment that did not require people to necessarily start 
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right at the bottom of the career hierarchy. After recruitment there must be con-

tinuing assessment of competency and training.

There is a pressing need to find a range of mechanisms that can insulate op-

erational policing decisions from political interference, but at the same time 

maintain the overall accountability of the service. This balance can be facilitated 

through the creation of independent police Commissioners/Ombudsmen at the 

local level, who will have the power to call the police to account and if neces-

sary dismiss. As in the UK, there will be questions about the benefit of making 

these Commissioner appointments through election, or some other means. The 

primary goal must be to choose people who can enhance the trust in the police, 

by their capacity to responsibly call them to account. 

Even if the above Commissioner system is not introduced, there must be a 

National Independent Oversight Body, to which complaints can be made and 

which has the power to require information and investigate disciplinary matters.

Prosecutors

While numbers must be cut and salaries increased, it is equally important to 

introduce competitive and open recruitment at every level. Although open 

recruitment is being considered, at time of writing it is not known how wide the 

process will go. Further nothing has been said about the appointment of the 

national General Prosecutor’s Office that has historically been compromised by 

the prerogative of presidential appointment; as well as undue influence.

The reason for arguing for a much broader open competition is that the oppor-

tunity to reinvigorate a genuine national public service must make every effort 

to reach out to new people from private practice with outstanding legal skills, in-

tegrity and financial transparency. There must be an opportunity for more junior 

prosecutors to fast track up into more senior positions in this transitional phase. 

All of this is essential to attracting new personality types into public service 

(see section 4 below), but also ensuring that the most promising will not leave 

because they are unduly held back by the conventional career trajectory. The 

potential candidates need to know that an extraordinary recruitment process is 

taking place; and civil society must be made equally aware of that fact. In this 

way a Post-Maidan generation of prosecutors can be born who will enjoy a pe-

riod of enhanced trust during which time they can prove themselves, especially 

in the realm of prosecuting corruption. As to the liberated areas of Donbas, it is 

essential to attract ‘volunteer’ talent from around the country who will take up 

public service roles, particularly as prosecutors. Government interviewees in the 

liberated parts of Donbas made it clear to the Workstream that what was need-



159The Agency for the Modernisation of Ukraine / Workstream Rule of Law

ed was not just military volunteers, but experts in public sector skills that were 

willing to move east in order to assist in state reconstruction. 

The forthcoming High Commission of Qualification and High Council of Pros-

ecutors (introduced by legislative amendment in 2014) must create rigorous ex-

amination standards to test legal reasoning, integrity and financial transparency. 

There must be continuing education and assessment. However, a Qualification 

Commission (based on the supervision model that currently exists for the judg-

es) cannot be fully responsible for investigating a prosecution service that even 

if reduced in its numbers and functions, is far more complex than the judiciary 

that sits in courts and deals with cases. As with the police, there must therefore 

be a National Independent Oversight Body that investigates disciplinary miscon-

duct by Prosecutors.

Overall, the prosecution system must become culturally more responsible for 

presenting itself as the servant of the people rather than the servant of the 

state. Ukrainian prosecutors, enhanced by a new generation of lawyers into 

their ranks, must take this opportunity to create a genuine independent national 

amenity that provides the people with a sense of justice, safety and trust. 

The common law jury system

At present Ukrainian law, including its constitution at Articles 124 and 129 rec-

ognises the capacity to use lay persons as jurors. To date, juries have not been 

used in the common law sense as the sole tribunals of fact, leaving the judges to 

manage the proceedings and adjudicate exclusively on questions of law. Many 

experts met by the Workstream pressed for consideration to be given to the 

common law system of jury trial, at least for cases concerning the risk of prison 

for a substantial period of time (for instance 5 or 10 years +). Notably the Con-

stitution Commission has not recommended the abolition of these Articles and 

the 2015 Fair Trials contain sections dealing with remuneration of jurors on the 

assumption that they will play a part in the future administration of justice. The 

function of the jury in this regard would be to enhance not only the fairness of 

the proceedings, but because it will further involve civil society in the process-

es of legal society. The central arguments of the advocates for this type of jury 

system are sound. What is needed is further exploration, including by way of 

pilot scheme, of how the jury system could be adapted to the Ukrainian envi-

ronment. The introduction of a jury system could certainly boost both the actual 

and perceived fairness of proceedings. In the current Ukrainian situation, one 

judge is considerably more amenable to bribery and dependency, than twelve 

random citizens. However, it would require considerable resources to accom-

modate juries in many existing district courts. It will also be important to ensure 

that during the course of a jury trial there is responsible reporting of the case by 

the media so as not to prejudice a jury against a defendant.
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4 Lawyers

Lawyers can do more to be part of solution rather than the problem: The inde-

pendent legal profession must become an ethical and positive agent of change

4.1 Officers of the rule of law

The heritage of the legal profession in Ukraine is a rich one. It combines the best 

part of the universities and private practice that led the human rights dissident 

movement in Ukraine in the 1970s and 80s. It includes the lawyers who were 

in the forefront of the Rukh independence movement for independence, to-

gether with the generation of jurists who wrote the Constitution and facilitated 

Ukraine’s original nation building at short notice and under great economic 

pressure and embryonic post-Soviet governance. The heritage also extends to 

a diaspora in Western Europe, Canada and the United States. There are judges 

and prosecutors, especially in North America that strongly identify with their 

Ukrainian heritage. 

4.2 Lawyers are part of the problem

This veritable heritage is emphasised, because the Workstream has been com-

pelled to conclude that the legal profession bears a substantial responsibility 

for the spread of corruption into the justice system. It is almost impossible to 

conduct litigation unless you are involved in corruption to some extent. Oth-

ers make a business of it. Even apparently principled lawyers will intermittently 

turn a blind eye to important clients who tell them they will bribe the judges for 

insurance purposes. A previous head of the Higher Qualification Commission for 

Advocates told the Workstream that he had stopped being involved in commer-

cial litigation because the likelihood of bribery or improper influence on a case 

was too great. This was a common refrain.

The Workstream had the opportunity to meet the elite pool of lawyers. Howev-

er, there is no quality control on rights of audience before the courts, to in effect 

require that only those who are certified as an Attorney-at-law can participate 

in litigation. In practice this means that a very high percentage of litigators who 
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appear before the courts are barely qualified legally. Historically there was also 

a practice of bribery to obtain the certificates to be an Attorney-at-Law. It may 

well be that these so-called ‘grey’ lawyers are more prone to corruption, espe-

cially if they act as in-house lawyers for private businesses. It would certainly 

be wrong to conclude that it is these lawyers alone who are responsible for the 

prevalence of corruption within the legal system. 

4.3 Lawyers make a difference

The legal profession has not done enough to protect the rule of law in Ukraine. 

The political and business classes may have been too willing to denigrate it, but 

when it comes to using law to behave unlawfully, it is lawyers that are crucial to 

that operation. Corruption lies at the heart of Ukraine’s contemporary human 

rights predicament. Yet unlike the Soviet dissident movement lawyers have not 

played the role that they could and should have played in engaging with the 

problem. Those in a position to make a difference have not done so, largely be-

cause of the financial incentives that maintain the status quo. Those who want 

to make a difference have not done so, because they are reluctant for ethical 

reasons to enter the private or state positions where they could in fact do so. So 

it has come to pass that Ukraine enjoys a population of potentially world class 

lawyers, who are practising in a country with a world class corruption level. The 

transition from illiberal to liberal society is incomplete and the pre-eminent hu-

man rights issue of this generation is not being fully engaged with. 

4.4 Recommendations

Lawyers to enter public service 

There are outstanding lawyers in the country who are capable of leading the 

reform process from within the state system, as well as challenging it from 

without. This would partly involve entering public office, as politicians, civil ser-

vants, judges and agents of law enforcement. The broader reform process must 

find ways to harness new constituencies of lawyers who are prepared to enter 

public service. Although open and fair recruitment is a standard of equality and 

diversity merited in its own right, it is so strongly recommended in this chapter 

because it provides both a positive message and an opportunity for members of 

the private sector to apply for jobs. A system of fast track entry into the public 
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sector is also crucial, because a highly experienced lawyer in private practice 

should not be required to enter at the lowest point of the state sector. It would 

also enable lawyers to make money in private practice as part of a first career 

therefore enhancing their predisposition against corruption in the necessarily 

lower paid public sector second career. The Ukrainian Bar Association has also 

helpfully argued that private firms, perhaps on the basis of tax incentives, should 

enable their employees to take 3 year periods of sabbatical secondment into 

public service, such as the prosecution office, before returning to their practice. 

Private practitioners must develop virtuous networks

Lawyers in private practice must look to create virtuous circle outlets to break 

out of vicious ones. This would lead to the development of parallel structures 

that are not reliant on reform from the top down; or an improvement of the 

system prior to them yielding positive effect. In that sense, they are ‘virtuous 

networks’ that contrast with current corrupt or compromised practices. These 

networks are developing in Ukraine right now, with varying degrees of formal-

ity. By way of simple example, in Odessa the Worskstream met a lawyer who 

described how his firm and another firm had made an agreement to effectively 

avoid corrupt dealings with one another in terms of their client-litigants and that 

a discussion was afoot amongst a group of firms towards extending such agree-

ments into a broader local alliance. The next step would be to declare such an 

alliance in a non-corruption charter of independent lawyers. The Bar Associa-

tions must be willing to follow such examples as part of a national renaissance. 

They must work towards the creation of extraordinary charters of non-cor-

ruption that every lawyer must be required to sign. Yet this should not be done 

quickly, in circumstances where a signature would be superficial. These kinds of 

Charters should only come after a period of internal critical discussion and as an 

outgrowth from the range of more locally successful network efforts as outlined 

below. 

There is also a growing phenomenon of entrepreneurial associations, such as 

the Lviv Entrepreneurial Committee (the KPL), in which lawyers and local busi-

ness have joined together to demonstrate and take legal action against the tax, 

police and state enforcement authorities with regard to unlawful searches and/

or the refusal to execute court orders. During corporate raids, members attend 

the premises, film the conduct of the authorities and lawyers seek early access 

to their clients. The strategy is similar to the Auto-maidan model, with the prod-

uct being placed on youtube. This strategy needs to be adopted by way of local 



163The Agency for the Modernisation of Ukraine / Workstream Rule of Law

organisation across the country. It should also be sponsored by organisations 

such as the Federation of Employers, but not at the expense of ensuring that it is 

local initiatives and personalities that are in the forefront of growing the strate-

gies organically depending on local needs. 

In Lviv, the Workstream met lawyers who had constructed their practices to 

expressly offer non-corrupt services to international clients looking to invest in 

Ukraine. From this USP, the firm had established a bespoke market leadership for 

providing similar services to local businesses. The example embodies an argu-

ably crucial lesson. Lawyers across the country confessed the extent to which 

puritanical non-corruption in private practice was not commercially possible. If 

this was sadly realistic in one sense; it also lacks imagination in another sense, 

because it ignores the considerable European and modern business opportuni-

ties that could be available in providing non-corrupt practices. 

Individual business sectors, with the sponsorship of EU and European business, 

should combine with the legal services market to promote alternative network 

conduct. If international businesses have left the country, they should be giv-

en the forum and opportunity to provide frank advice to the local legal service 

industry as to what support they would need to come back in. This can be 

done by conferences for legal practitioners and follow up network support that 

investigates the practical arguments and strategies for actually making money 

out of doing legal business in a non-corrupt fashion. These conferences should 

be jointly sponsored by Bar and business organisations in partnership with the 

EU. It would help to include partners from the major international law firms. The 

follow-up network support could include an element of mentoring from foreign 

lawyers and entrepreneurs. Relatively small amounts of seed money could then 

be provided from the private sector for local ‘Law Clusters’ that wish to develop 

non-corrupt and higher quality legal spaces, working together with the ‘Rule of 

Law Units’ that should be established in the local Universities (see below). These 

law clusters, that are determined to evade the current system of corruption, can 

be copied and networked around the country. 

Legal education as a platform for virtuous networks

Legal Education has a critical role to play. It provides both the foundation train-

ing for these reformist lawyers, as well as the opportunity for continuing pro-

fessional development later in their careers. Shortcomings in legal service in 

Ukraine are obviously not just about corruption; they include the extent to which 

lawyers, like judges, are often limited in their own rule of law education (see 
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section 1 above) Graduate courses are being developed to enable new industry 

sectors to comply with international legal standards. There is an impressive ex-

ample of the IT industry course being run by the Law Science Research Insti-

tute in Kharkiv in conjunction with Cornell University. It offers the opportunity 

to impact on the entire legal culture of a sector of industry, and in that respect 

should be copied in other areas, particularly new business sectors that are not 

necessarily subject to entrenched practices. 

Beyond teaching law in terms of the broader rule of law values system, the 

Universities could facilitate access to virtuous networks for future professional 

life. A pre-requisite for them playing this role must, of course, be an end to the 

University existing as a key site of corruption in Ukrainian life (see Workstream 

Anti-Corruption chapter “5. Every-day, Small-Scale Corruption. Education and 

Social Campaigns. Public Involvement”). Many of the Universities, even the 

excellent ones, continue to be overly hierarchical in a sense that is counter-pro-

ductive to intellectual creativity. The Deans, Academic Board and Professors, 

should stop being patricians (of the Soviet or Post-Soviet variety) and start being 

mentors and partners of the student body. 

A discrete way of creating virtuous learning platforms in Universities is achieved 

by the creation of ‘legal clinics’ or ‘rule of law units’. They are developed within 

the precincts of the present university system, with a short mandatory course to 

attend the units in the freshman year, and the opportunity for selected courses 

and extra-curricular activity connected to the units in the subsequent academic 

years. These are pro bono organisations with relative autonomy from the Uni-

versity governing structure in which the teaching faculty, students, and local 

practitioners focus on an area of public interest law (for instance human rights 

protection). The Units not only sponsor lectures for the students and the public, 

but actually enable students to be involved in the bringing of cases. The students 

therefore provide an NGO service, but they also learn from and have access to 

local, national and international rule of law initiatives. Often, commercial law 

firms will sponsor the units, as a means of marketing, but also as an opportunity 

for their younger employees to gain helpful practical experience on challenging 

cases. As the students will work for free, and the younger practitioners can be 

seconded on a pro-bono basis, these are low funding ventures. All that is need-

ed is office space (either on campus or potentially offered by local firms) and 

contributions for the appointment of some full time case workers and adminis-

trative staff (all of who ideally should be recruited from the student body). The 

projects often work best when students, as well as their teachers and local pri-

vate practitioners, sit on the Board together. Alumni of a law unit often continue 
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their association with its work throughout their professional lives. These rule of 

law units could be an integral part of the law clusters outlined above. 

Rights of audience 

The premise that (subject to the availability of legal aid) in order to raise the 

standards of advocacy there must be a higher certification threshold for rights of 

audience before courts is a correct one. In the United Kingdom this monopoly 

used to exist in the division of the profession between barristers and solicitors, 

with the former enjoying rights of audience and the latter not. This system has 

been replaced in recent years by the capacity of both parts of the profession to 

gain advocacy certification. Either way, a qualification threshold is in place; just 

as the United States requires attorneys to take the state bar exams. At the same 

time, corruption in obtaining the certificates and the more general probity of the 

Bar must be strictly policed. In order to check that the original certificates were 

genuine; and that the lawyers are complying with other duties, there should be 

an annual requirement to renew practice certificates by way of online proce-

dures. Declarations should be made concerning original bar exams, continuing 

professional development courses that have been taken and the annual income 

of a legal practice. A positive affirmation that the lawyer has complied with their 

corruption reporting duties (see below) could also be made. A failure to renew 

the practice certificate; or a failure of candour in the online entries could result 

in the lawyer being struck off. 

Reporting duties 

The same duties upon judges to report improper interference with the progress 

of cases cited in section 2 above should be adapted to the legal profession. It 

would require lawyers to both withdraw from proceedings where they know that 

their client has or intends to use external means to interfere with or otherwise 

improperly influence the outcome of the case, and to report it. The duty would 

relate to actual proceedings and not to previous historic conduct. 

For reasons well established in the theory of legal professional privilege and law-

yer-client confidentiality, there has always been in a crime/fraud exception that 

prohibits lawyers from sheltering behind the veil of confidentiality in order to 

conceal the commission of an actual crime that arises during the services they 

provide to their client. Under the common law the privilege does not extend to 

communications which are made for the purpose of obtaining advice on the 
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commission of future crime, or which are themselves part of the crime.19 It is es-

sential that the principle of confidentiality must continue to prevail absolutely in 

relation to information that a client gives to a lawyer in relation to past conduct, 

but this need not extend to knowledge of corruption during the course of the 

legal proceedings that the lawyer is involved in. Any new offence must respect 

these distinctions. The state of mind ingredient for the offence must be limited 

to ‘knowledge’ of a client’s conduct or future intention, as opposed to ‘belief’ 

about it. 

19 R. v. Cox and Railton (1884) 14 QBD 153; and Bullivant v Att,-Gen. for Victoria [1901] AC 196, 

200. 
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5 Improving the commercial law 
environment

The commercial law environment must become simplified, deregulated en-

forceable and amendable to alternative dispute resolution

5.1 An end to hostility

External investment confidence in Ukraine is impeded by the perception and 

reality that it is has a hostile commercial law environment. Local capacity to de-

velop (lawful) smaller business is fundamentally underdeveloped because of the 

same hostility. Larger business has essentially migrated to international arbitra-

tion that is conducted outside of the jurisdiction. Smaller business cannot afford 

such a luxury. 

5.2 Complex, unenforced and overly 
regulated

The complexity of the court structure is frequently criticised for being horizon-

tally unclear in terms of the boundaries between general, commercial and ad-

ministrative divisions. By international comparison the system also has too many 

vertical tiers, through the levels of District, Oblast, Cassation (as a High Court) 

and Supreme Court. 

The justice system – and in particular the courts – are brought into disrepute 

because of the failure to enforce court orders. The fault largely lies with the 

separate state enforcement agency, with the courts retaining less power to 

enforce orders than they did through imprisonment for default under the Soviet 

system. However, the courts presently have power to grant interim payment 

orders, and to freeze assets. These powers are rarely used, with apparently far 

too much willingness to allow obstructive and weak legal cases to be pursued to 

their dying conclusion. When the powers are used, they are used selectively, for 

instance to protect powerful political, business or state elites in the face of much 

stronger cases brought by less wealthy litigants. Bribery is the obvious explana-

tion as to why this occurs. 
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Closely aligned with the failure of the legal system is the byzantine body of reg-

ulations that are time consuming to comply with and are rife with the opportu-

nity for corrupt practices, and which have been commended for abolition by the 

package of ‘smart regulation’ reforms outlined in the Anti-Corruption, Economy 

and EU Integration Chapters. 

5.3 Recommendations

Reform of the overall Court structure

The general arguments concerning the need for a reorganization of the Court 

structure are correct. This would involve simplification both vertically (in terms 

of limiting the number of tiers of appeal) and horizontally (in terms of removing 

the multiple and duplicating civil and commercial law jurisdictions and recon-

structing them as different divisions within the same high court system). The 

complexity of the present structure multiplies both the number of judges and 

initiated cases, consequently multiplying cost and opportunities for corruption 

and obstruction of justice.

There is a sound argument to reform the first instance court system, so that de-

pending on the value of the claim, some cases start at the regional level, where-

as others start at the district court level. 

Although the Economic Court system may have been needed in the early period 

of corporate law in the country, it is difficult to see the long term logic of having 

a parallel commercial court appeal structure, rather than the specialist Econom-

ic Court judges forming expert divisions within an ordinary civil jurisdiction. A 

single civil jurisdiction with a precedent system of higher court decisions bind-

ing lowers courts would enable the harmonisation of case-law and the uniform 

application of the law; thereby avoiding conflicts between courts. This is the 

view of the Venice Commission.20 The one caveat is that judges, practitioners 

and parties often praise the comparative expertise of the Economic courts. Any 

reforms must not destroy this higher quality aspect of that part of the judiciary. 

20 For the latest opinion of the Venice Commission, see European Commission for Democracy 

Through Law, Preliminary Opinion on Proposed Constitutional Amendments Regarding the 

Judiciary of Ukraine, 24 July 2015, Opinion No. 803/2015, CDL-PI(2015) 016. The Constitution 

Commission was convened in 2014. The Workstream was able to meet with several of its mem-

bers.
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At the very least, these noted standards of commercial law should travel with its 

judges into other parts of the system.

Enforcement

Enforcement must be reformed, including by privatising the process into a bailiff 

service where a percentage of the debt recovered is paid to the bailiff. The pro-

cess is not without problems, particularly if it involves the commercialisation of 

force to effect payment and gain entry to property. For that reason, the law and 

contractual arrangements must strictly prohibit any conduct other than re-

questing the payment of debt, with additional requirement for the vetting of the 

criminal character of the actual debt collectors. 

One of the key problems at present is that powerful companies in the corporate 

raiding scenario simply take over business premises and ignore the authorities 

when they try to reclaim the buildings in accordance with court orders. The 

State Enforcement Agency (or the police) will still need to have a ‘reasonable 

force’ power to enforce repossession orders. 

The courts must be compelled by amendment to the civil procedure rules to 

give interim consideration during the life of the proceedings, and in the af-

termath of its judgment, as to whether enforcement protections orders must 

be made to guard against judgment in default. These include orders of assets 

freezing, payment into court of sums as security for costs, and interim pay-

ments to the successful party at interlocutory stages in the litigation. Ultimately 

the Court must have the power to imprison parties for failure to comply with its 

judgments.

Deregulation and privatisation of application processing

It is the vast and overlapping system of regulations, in need of urgent guillotine 

and approximation with EU standards, that almost more than anything, ren-

ders businesses vulnerable to extortion and requires them to engage in bribes. 

Current proposals based on successful use in other post-Communist states 

correctly argue for simplified regulations involving E-applications. The issuing of 

more complex licensing and registration documents should also be privatised to 

notaries. 
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Alternative Dispute Resolution

Mediation 

Mediation, as a required consideration prior to the continuation of an issued 

claim, must be developed in Ukraine. First and foremost this means creating 

national awareness about what mediation is: a dispute resolution method, in 

which an intermediary (mediator) helps the parties in a conflict to establish a 

communication process and analyse the conflict situation in a way that allows 

them to make a decision on their own that will satisfy their interests and needs. 

The parties are their own judges. The mediator facilitates their better judgment 

as to best way to resolve their dispute. If mediation was mandated for consid-

eration in certain areas of litigation, it would not obstruct ultimate access to 

court. It simply requires the parties to demonstrate that they have investigated 

the less costly and time consuming option. The requirement exists in many EU 

countries with regard to family law, but it is now being introduced as a required 

component in civil law disputes. Completed mediation agreements can then be 

endorsed by the Court, or a notary. In the event of non-compliance, this leads 

to simple breach of contract litigation, and not the required determination of the 

original dispute. 

The major problem at the moment in Ukraine is the lack of adequate training in 

mediation. This can begin to be remedied by networks of lawyers and related 

professionals, including notaries, procuring the training on a private basis. The 

Ministry of Justice should also look to develop the training in conjunction with 

local Universities and the National School of Judges. 

As with arbitration (see below) there is ample opportunity to develop voluntary 

mediation schemes in Ukraine today, whether it is designed to create less hierar-

chical means of resolving disputes inside state agencies and Universities, as part 

of business networks, or within single companies, and even as a way of resolving 

high social tensions between local communities in the liberated towns of Do-

netsk and Luhansk. These kinds of initiatives have begun to occur. They need the 

benefit of international expertise and training. 
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Arbitration

Arbitration provides an important mechanism for justice, especially in the interim 

period where the ordinary court system will be subject to its much needed re-

form. Domestic and international arbitration should be developed, not least, be-

cause Ukrainian Courts have improved in terms of enforcing arbitration awards. 

Some domestic arbitration schemes are themselves open to corruption. In the 

real estate sector this caused the procedure as a whole to be brought into dis-

repute. The banking sector often mandates account holders to submit to private 

arbitration schemes, of the bank’s choosing, therefore removing the choice of 

the customer and (at the very least) creating a conflict of interest for the arbi-

tration provider who will enjoy significant business of their own by being the 

named arbitrator in the customer contracts. 

International arbitration will continue to be the mechanism of choice for big 

business, not least because of worldwide enforceability and the quality of the 

off-shore arbitrators and practitioners. Yet the international system in its current 

form remains presently beyond the reach of the less affluent.

It is recommended that non-corrupt networks of businesses and lawyers should 

create autonomous and voluntary arbitration schemes that the network can 

trust in. There is no reason why discrete business sectors, especially beginning 

locally in the major cities, cannot create demonstrably independent and effec-

tive arbitration services of this kind. National business organisation, such as the 

Federation of Employers could also set up its own arbitration court. It should 

also be possible to employ foreign lawyers to sit as arbitrators, or act as the local 

arbitrator’s adviser. This would enhance the confidence of the participants and 

help to develop the arbitration method as an alternative dispute resolution brand 

within Ukraine. If necessary there should be amendment to the current law to 

expressly enable foreign lawyers to sit as arbitrators and regulate the enforce-

ability of their awards.21 Equally international arbitration can be brought onshore 

or closer to Ukraine in order to provide the same benefits to smaller businesses. 

As a first step it is recommended that Ukraine should seek advice from a group 

of respected international arbitrators who have had experience in dealing with 

Ukrainian cases in one of the international arbitration courts. 

21 The present Law on Arbitral Courts 2011 simply requires that if a single arbitrator sits alone, s/he 

must be legally qualified under Ukrainian law. If there is a panel, then the chair must be legally 

qualified.
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Arbitration is only as good as the system that enforces its awards. Therefore 

the general recommendations on enforcement above apply equally here, with 

the added dimension that it must be the responsibility of the National School 

of Judges, the Ministry of Justice and the Universities to ensure that judges are 

capable of understanding their (limited) role regarding arbitration awards and 

equally able to prevent mischievous litigation designed to undermine those 

awards. It is not uncommon form domestic litigation to be initiated during or in 

the aftermath of arbitration proceedings. This practice must be guarded against 

by the courts. 
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6 Preventing counter-reformation

Ukraine must reconcile with its past and protect its future.

6.1 Confronting the past

The Orange Revolution is perceived as failing largely because of the inability of 

the State to confront the actors and activities associated with the ancien regime 

of human rights abuse, corruption and unfettered oligarchy. There is an inescap-

able obligation under international human rights law for Ukraine to investigate 

the violent events of Euromaidan, especially in Kyiv in November 2013-February 

2014 and Odessa in May 2014; but also those on both sides who are alleged 

to have committed war crimes during the separatist occupation of Donetsk 

and Luhansk. It is not open to a state to provide broad amnesties in relation to 

gross human rights abuse. There is also an undeniable need in the country for 

ordinary people to see extraordinarily powerful people brought to justice. The 

analogies can be found in the trials of senior mafia and political leaders in Italy 

and in Latin America that took a long time to come, but have now seen very 

senior figures brought to justice. Elsewhere in the report it has been suggested 

that limited amnesties could be used as a means of promoting profound social 

change rather than sweeping problems under the carpet. How far this should go 

is a matter for Ukraine to decide, but it should certainly involve a dynamic ap-

proach to providing immunity from prosecution to those who are bold enough 

to break the silence about the relationship between law, business and crime in 

the post-independence period. 

More generally, Ukraine must continue to engage with the European Court of 

Human Rights as a means of correcting its past and acquiring international con-

firmation of where it is mandated to improve its rule of law protection, regard-

less of domestic political will. It is a significant disability for democratic countries 

involved in conflict and transition not to have the benefit of a corrective com-

munication with an international court, which is well positioned to act a neutral 

arbitrator with regard to domestically difficult subject matter. The conversation 

may not always be easy; but a steadfast commitment to remaining in the con-

versation is crucial. 
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6.2 Limiting the role of corporate  
power in politics

There is great antipathy in the country toward the so-called oligarchs for past 

conduct and for destabilising the political system. What is referred to in this con-

text is the unofficial influence of some of the richest entrepreneurs on the func-

tioning of the State, including the high political offices, the legislative process 

and law enforcement. The country has reached a stage where it must limit the 

role of corporate power in politics. However, this can only occur in conjunction 

with the business elites developing a self-denying culture of corporate responsi-

bility. 

The corruption of the rule of law is partly based on the choices that corporate 

power elites have made to manage the unpredictability of competitive democ-

racy. Some of them have a regrettable tendency to create multiple clients in the 

state sector (as judges, lawyers, politicians and various law enforcement agents) 

that denigrate the rule of law rather than supporting the development of long 

term institutional stability. The alternative scenario in Russia involved competi-

tiveness amongst the business elites being forcibly disbanded, most notably by 

the attack on Yukos, only for the faction of ‘Putin’s friends’ to prevail. This is not 

a better option. Ukraine must therefore reach a point where its politicians and 

most powerful businessmen appreciate the value of losing a case fairly before an 

independent court, over and above procuring victories through corrupt means.

Limiting the role of corporate power in politics will come from electoral reform, 

campaign finance reform and media transparency (see Workstream Anti-Cor-

ruption Chapter “3. Recommendations with regard to Meta-Level of Political 

Corruption“). A new role for corporate power must be found in political society 

that enables it to lobby and advise the state, rather than capture it. Dynamic de-

velopments in the international legal scene also provides an inescapable source 

of advice that procuring corrupt legal services and opacity today will not assist 

such oligarchs in a global market economy of the future that will increasingly be
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governed by greater financial regulation, mutual legal assistance between 

states and more exacting extradition procedures and prosecutions based upon 

extra-territorial criminal conduct.22 There is no longer a prospect of oligar-

chy-in-one country, and it is for that reason why powerful businessmen in 

Ukraine should look to reform their practices not simply because it would help 

the country, but because they may not survive without doing so. They certainly 

will not be able to diversify and expand their businesses without doing so. 

6.3 Conflict in the East

However challenging and complicated, Ukraine must protect its future by 

complying with the law of armed conflict as a value in its own right but also as a 

means to the protecting the broader reform process. 

The prospect of the conflict becoming ‘frozen’ will carry with it greater pressure 

on government to resort to populist measures, with additional risk that some se-

curity and military services may be allowed to commit war crimes without effec-

tive investigation. All of the major international bodies, including the UN Human 

Rights Monitoring Mission in Ukraine and the OSCE have warned against this 

risk; as have the other NGOs operating on the ground. The anti-terrorist mea-

sures that have derogated from the European Convention of Human Rights as it 

applies to the Anti-terrorist zone in the Donbas region allows for 30 day periods 

of preventative detention for terrorist suspects captured in the area. The deten-

tion is ordered by the prosecutor and supervised by a judge by virtue of him be-

ing informed of the decision. The judge has little autonomous control over the 

decision and does not preside over any hearing to investigate the necessity of 

detention. Based on decisions concerning armed conflict in South East Turkey, 

this measure is unlikely to be upheld by the European Court of Human Rights.23 

Even the more flexible standards of international humanitarian law that would 

22 This Workstream can give that advice based on independent professional experience, but see 

more generally Anders Åslund Ukraine – What went wrong and why (Peterson, 2015), p 32 

(‘Ukrainian state and civil society have never been as strong in relation to the tycoons as they 

are right now’). For further analysis of the need and potential to reform the oligarch system, see 

Taras Kuzio, Ukraine: Democratization, Corruption and the New Russian Imperialism (Praeger, 

2015), Chapters 9-10; and Taras Kuzio, Political Culture and Democracy. Ukraine as an Immo-

bile State (2011) 25 East European Politics and Societies, 88-113, 99-102 (analysing by analogy 

recent Italian history). 

23 Aksoy v Turkey, App. No. 21987/93, 18 December 1996, ECtHR §§71-84 that found a 14 day delay 

to be a disproportionate derogation.
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apply to an international armed conflict require proceedings before a review 

board exercising judicial qualities to take place with the least possible delay.24 

Beyond this concern about the legality of the derogation provisions, experi-

ence in other conflicts indicate that there is a risk that exceptional measures in 

armed conflict will migrate into civilian law enforcement scenarios (e.g. police 

investigations of IRA suspects in the 1970s). There is also a risk that in the ‘fog 

of war’ unlawful practices will be tolerated. This is not acceptable in law, but it 

will also undermine an important moral high ground that Ukraine should be in 

a position to capitalise upon in geo-political terms. As part of that high ground, 

Ukraine should engage with international monitoring of the conflict, submit itself 

to rigorous examination of its conduct before the European Court of Human 

Rights, just as it should not flinch from pursuing rigorous complaints against the 

Russian state before the Strasbourg Court and the UN bodies. Ukraine should 

also fulfil its commitment in Article 8 of the EU-Association Agreement to ratify 

and implement the Rome Statute of the International Criminal Court (ICC) of 

1998 and its related instruments.25 As a prelude to ratification the Constitutional 

Commission has recommended that Article 124 of the Constitution be amended 

so as to recognise the jurisdiction of the International Criminal Court. The stance 

is strongly supported by the Venice Commission.26 

Of equal importance, is that the thousands of people who have fought for 

Ukraine’s future, as well as those who have been bereaved as a result of the 

fighting or damaged by the efforts at separatism, will not tolerate the continu-

ation of a justice system that is selective and does not protect their rights. The 

most powerful means of combatting separatist propaganda will be the introduc-

tion of independent judges, police and prosecutors that are committed to the 

24 IACHR, Coard et al. v. United States, Report No. 109/99 Case 10.951 September 29, 1999, Annu-

al Report ; and Marab v Israel Defence Force, HCJ 3239/02 (5 February 2003). 

25 Ukraine signed the Rome Statute in January 2000, but is yet to ratify. The issue is dealt with dis-

cretely in the Association Agenda (III.2.4). The Rome Statute would expand the extent to which 

war crimes can be carried out in a non-international armed conflict (see Rome Statute, Art. 8(2)

(c-e)). 

26 For the latest opinion of the Venice Commission, see European Commission for Democracy 

Through Law, Preliminary Opinion on Proposed Constitutional Amendments Regarding the 

Judiciary of Ukraine, 24 July 2015, Opinion No. 803/2015, CDL-PI(2015) 016. The Constitution 

Commission was convened in 2014. The Workstream was able to meet with several of its mem-

bers.
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safety of the people and not to their coercion, or capacity for bribery. As much 

as the recommendations contained in this chapter are designed to enhance in-

ternational investment in the country, the reforms detailed above are highly per-

tinent to the existential integrity and national security of the country as a whole. 

Finally it should be emphasised that the authors of this Report did not en-

counter, amongst the many lawyers that they met throughout the country, any 

evidence of a developing balkanisation between ethnic Ukrainian and Russian 

origin citizens that is sometimes presented in the international and domestic 

media. On the contrary, they discovered, particularly in the younger generation 

of lawyers, a disinterest in identity politics and a far greater commitment to kick 

starting the country as a viable nation in which talent might prosper and just and 

effective public services might prevail. The Workstream found this to be an im-

portant indicator of the promise that lies in store for Ukraine despite its present 

predicament.
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