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Without	the	proper	functioning	of	the	rule	of	law,	Ukrainian	independence	is	an	

unfinished	 project.	 Its	 absence	 has	 led,	 as	 it	 always	 does,	 to	 impunity	 and	

corruption.	 It	 has	 ruined	 peoples´	 lives	 and	 compromised	 the	 reputation	 of	 a	

whole	generation	of	judges,	law	enforcement	agents,	public	servants	and	private	

lawyers.	It	is	causing	catastrophic	damage	to	the	Ukrainian	economy.	

Of	course,	 the	 illiberal	 legacy	of	 the	Soviet	past	 in	part	exposed	Ukraine	to	 this	

fate,	 but	 the	 problem	 now	 lies	 in	 the	 institutional	 and	 cultural	 failures	 of	

transition.	 	A	country	that	 lacks	the	rule	of	 law	cannot	win	external	 investment	

confidence,	and	it	cannot	be	a	place	of	internal	freedom	and	human	dignity.	This	

is	not	simply	an	issue	of	EU	integration,	but	of	national	realisation.		

Ukraine	does	not	lack	a	vision	for	a	just	and	lawful	society	or	a	pool	of	people	of	

significant	 talent	 to	 realise	 that	 vision.	 But	 in	 the	 current	 climate,	 valuable	

human	 capital	 risks	 being	 wasted.	 The	 is	 no	 doubt	 that	 reform	which	 fails	 to	

conduct	a	real	re-evaluation	of	the	independence	and	quality	of	the	judicial	and	

law	enforcement	professions,	will	be	another	false	dawn.		

As	promised	by	Ukraine’s	Constitution,	a	recognition	and	effective	protection	of	

the	rule	of	law	must	become	a	central	aim	of	Ukrainian	society.	And	lawyers,	as	

judges	and	advocates,	have	to	play	a	fundamental	role	in	this	endeavour.		

Politicians	and	businessmen,	too,	have	do	everything	they	can	to	create	a	country	

where	 businesses	 and	 citizens	 alike	 come	 to	 understand	 the	 value	 of	 losing	 a	

case	 fairly	 before	 an	 independent	 court,	 over	 and	 above	 procuring	 victories	

through	corrupt	means.		

The	people	-	as	subjects	and	beneficiaries	of	the	rule	of	law	-	must	have	cause	to	

appreciate	it,	as	well	as	being	required	to	comply	with	it.	

Both	 symptom	 and	 cause	 of	 the	 a	 chronically	 malfunctioning	 rule	 of	 law	 in	

Ukraine	resides	both	in	the	negative	status	of	the	judiciary	and	in	the	wholesale	
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failure	of	other	law	enforcement	agencies	to	function	as	public	services	I	any	real	

sense	of	the	term.	

This	has	led	to	what	local	writers	describe	as	the	‘selectivity	of	justice’.	There	is	

impunity	for	human	rights	abuses,	continuing	corruption,	further	entrenchment	

of	 oligarchy,	 economic	 stagnation,	 diminishment	 in	 foreign	 investment	

confidence,	and	wholesale	alienation	and	cynicism	in	civil	society.		

People	who	could	take	responsibility	for	change	in	certain	sectors	tend	to	blame	

the	hierarchy	 above	 them.	The	 corruption	of	others	 becomes	 a	 justification	 for	

ones’	 own	 [lesser]	 corruption	 and	 an	 excuse	 for	 maintaining	 the	 status	 quo.	

‘Selective	justice’	has	also	prompted	a	syndrome	of	‘selective	responsibility’.		

The	rule	of	law	as	a	value	system	that	is	meant	to	guide	the	country	as	a	whole	is	

still	qualified	by	Soviet	theories	of	rule	by	law	(which	over-privilege	State	power	

as	 the	 ultimate	 good)	 and	 post-Soviet	 theories	 (which	 under-value	 the	

responsibility	of	the	State	to	nurture	and	enhance	the	rule	of	law).		

This	 means	 that	 both	 the	 recognition	 of	 the	 rule	 of	 law	 in	 Article	 8	 of	 the	

Ukrainian	 Constitution	 and	 the	 positive	 obligation	 to	 make	 it	 ‘effective’	 have	

never	been	properly	realised.		

There	 is	 judicial	 caution	 and	 uncertainty	 about	 international	 legal	 standards,	

especially	amongst	those	judges	that	cannot	read	the	English	language	versions	

of	 the	 case	 law.	 Human	 rights	 set	 out	 in	 the	 Constitution	 are	 not	 seen	 as	

gateways	 into	 international	 sources	 to	 illuminate	 their	 content.	 Gaps	 or	

unintended	consequences	in	statutes	are	not	remedied	by	recourse	to	rule	of	law	

standards.		

Apply	the	Constitution	
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So	 the	 first	 imperative	 is	 for	 Ukrainians	 to	 apply	 their	 own	 Constitution.	 A	

condition	 for	 any	 real	 reform	 is	 that	 independent	 Ukraine	 must	 realise	 its	

Constitutional	 foundation.	 This	 categorically	 values	 and	 protects	 dignity	 (Arts	

3.1,	28.1),	equality	(Art	21),	and	due	process	rights	(Arts	29	and	55-64).	The	rule	

of	law	must	be	recognised	as	the	dominant	value	system	that	binds	the	state	and	

society	together	in	the	sense	promised	by	Article	3.2	of	the	Constitution.	

Judicial	leadership	

This,	of	course,	will	take,	at	the	very	least	judicial	leadership	and	I	want	to	focus	

this	evening	primarily	on	Ukraine’s	judges.	

This	 is	 because	 a	 paramount	 responsibility	 for	 cementing	 the	 rule	 of	 law	 in	

Ukraine	lies	with	the	judges.	It	is	their	identification	and	implementation	of	rule	

of	 law	 values	 that	 enables	 the	 rights	 contained	 in	 the	 Constitution	 to	 become	

actual	agents	of	transformation.		

And	this	approach	exposes	a	key	reason	for	Ukraine’s	arrested	development;	the	

Courts	have	failed	to	emerge	out	of	the	system	of	centralised	state	power.	They	

have	failed	to	act	as	a	symbolic	and	practical	means	of	transformation.		

So	Judges	need	to	mark	out	pre-eminent	areas	of	judicial	territory	that	it	is	part	

of	 their	 constitutional	 function	 to	 protect.	 On	 any	 argument	 these	 areas	must	

include	 legality,	 fairness,	 liberty	 and	 equality.	 It	 is	 the	 courts	 that	 should	 take	

responsibility	 for	 creating	 this	 rights	 culture.	 	 In	 doing	 this,	 they	 must	 be	

prepared	to	challenge	power.		

Through	transformative	adjudication,	it	is	judgments	based	on	activist	principles	

of	 judicial	 review	 that	 create	 normative	 change;	 and	 ultimately	 a	more	 liberal	

rule	of	law	system.		
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Although	Parliament	can	serve	the	judicial	process	by	creating	laws	to	underpin	

and	protect	it,	it	is	the	judges	(from	Constitutional	to	District	court)	who	create	

the	 rights	 culture	 itself.	They	do	 so	by	 reading	every	 law	and	evaluating	every	

administrative	act	as	subject	 to	these	values,	unless	the	 law	expressly	provides	

otherwise.		

European	and	International	values	

The	 relevance	of	European	human	 rights	 law	 should	not	be	underestimated	 in	

this	context.	This	jurisprudence	has	always	sought	to	protect	fundamental	rights	

in	 a	way	 that	 is	 practical	 and	 effective,	with	 particular	 concern	 to	 balance	 the	

interests	of	the	individual	with	that	of	the	wider	community.		

The	European	Convention	of	Human	Rights	and	Fundamental	Freedoms	(1951)	

was	 primarily	 constructed	 as	 a	 post-totalitarian	 philosophy	 (for	 instance	 by	

protecting	 free	 speech,	 but	 not	 at	 the	 expense	 of	minority	 rights;	 and	 valuing	

privacy	and	autonomy,	but	not	as	a	license	to	cause	harm	to	others).		

The	jurisprudence	of	the	European	Court	of	Human	Rights	(not	least	because	it	is	

binding	 in	 Ukrainian	 law)	 must	 be	 translated	 into	 the	 Ukrainian	 language	

literally	 (for	 far	 too	 many	 judgments	 not	 involving	 Ukraine	 itself	 remain	

untranslated),	and	intellectually	through	the	cultural	expression	of	judgments	of	

the	Ukrainian	courts.		

So	 what	 is	 required	 is	 a	 coordinated	 translation	 project	 of	 the	 key	 cases	

pertaining	to	each	of	the	rights.	There	should	be	dedicated	courses	for	judges	at	

both	 the	 entry	 level	 and	 through	 continuing	 education	 to	 instil	 and	 update	

knowledge	of	the	case	law.		

IN	short,	judges	at	all	levels	must	perform	their	duty	to	apply	the	protections	of	

the	European	Convention	and	the	jurisprudence	of	the	Strasbourg	Court.		
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The	teaching	of	Constitutional	and	European	Human	Rights	law	in	Ukraine	must	

also	emphasise	the	extent	to	which	that	body	of	humanity’s	law	is	part	of	a	global	

international	human	rights	corpus.		

This	 includes	 the	 decisions	 of	 the	 various	 United	 Nations	 Treaty	 compliance	

bodies	 to	 which	 Ukraine	 is	 subject:	 for	 instance,	 the	 Covenant	 of	 Civil	 and	

Political	 Rights,	 the	 Covenant	 of	 Economic,	 Social	 and	 Cultural	 Rights,	 the	

Convention	Against	Torture,	Cruel	and	 Inhuman	and	Degrading	Treatment	and	

the	Convention	on	the	Elimination	of	All	Forms	of	Racial	Discrimination.		

It	also	includes	the	jurisprudence	of	the	other	regional	human	rights	courts,	and	

where	 relevant,	 foreign	 national	 courts.	 Translation	 of	 case	 law	 and	 dedicated	

academic	 texts	 must	 render	 this	 critical	 international	 jurisprudence	 more	

accessible.	 Judges	must	be	willing	to	utilise	these	global	studies	as	part	of	their	

duty	to	interpret	and	apply	the	Ukrainian	Constitution.	

Ukrainian	Values	

At	the	same	time,	the	idea	of	the	rule	of	law	will	never	become	transformative	of	

Ukrainian	society	until	it	is	grounded	in	local	culture	and	heritage.		

An	 example	 from	 the	 United	 Kingdom,	 is	 our	 ground	 breaking	 2005	 HL	

judgment,	 which	 held	 that	 torture	 evidence	 could	 never	 be	 admissible	 in	 any	

proceedings,	even	to	justify	preventative	detention	of	terrorist	suspects.	

In	their	judgment,	the	law	lords	made	sure	not	only	to	cite	unconditional	norms	

of	 international	 law,	 but	 also	 the	 English	 constitutional	 settlement	 of	 the	 17th	

century	 that	 abolished	 the	 royal	power	of	kings	 to	 issue	 torture	warrants.	Our	

highest	 court	 invoked	 a	 common	 law	 rejection	 of	 torture	 dating	 back	 to	 14th	

century.		
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The	 UK	 ‘Torture	 case’	 demonstrates	 how	 all	 countries	 have	 to	 develop	

indigenous	 human	 rights	 reasoning	 to	 command	 empathy	 and	 legitimacy	 for	

such	rights.		

Any	such	rule	of	 law	narrative	grounded	 in	national	history	and	culture	would	

plainly	have	to	engage	with	the	terrible	legacy	of	human	rights	abuse	in	Ukraine	

during	the	20th	century;	and	the	importance	of	protecting	minority	rights	today	

and	in	the	future.		

So	 Ukrainian	 judges	 must	 self-consciously	 style	 a	 language	 and	 symbolism	 of	

human	rights	discourse	in	their	judgments	that	is	appreciably	Ukrainian	while	at	

the	same	time	grounded	in	European	and	global	indices	of	justice.		

It	is	crucial	to	understand	the	rich	potential	of	the	rule	of	law	as	an	idea	in		de-

Sovietising	 national	 culture	 and	 in	 providing	 a	 principled	 foundation	 for	 the	

future	 integrity	 of	 state	 and	 society.	 In	 the	 absence	 of	 these	 cultural	 and	

jurisprudential	changes,	there	is	no	chance	at	all	of	serious	reform	in	Ukraine.		

Structural	independence	is	not	enough	

No	 informed	 person	 in	 Ukraine	 would	 dispute	 that,	 in	 addition	 to	 their	

developing	a	truly	judicial	culture,	structural	independence	for	the	judiciary	and	

their	insulation	from	political	interference	are	also	critical		

Behavioural	 independence	 based	 on	 proper	 judicial	 values,	 and	 decisional	

independence	based	on	political	and	economic	elites	refraining	from	bribery	and	

political	pressure	go	hand	in	hand.		

The	 present	 Government	 has	 introduced	 some	 important	 reforms,	 but	 the	 key	

concern	is	whether	they	will	suffer	from	a	failure	of	implementation-	as	reforms	

have	so	often	in	the	past.	

The	problem	is	systemic		



 7 

The	 truth	 is	 that	 corruption	 in	 the	 justice	 sector	 is	 systemic.	 It	 includes	 pure	

bribery,	 direct	 communication	 with	 judges	 based	 on	 threat	 and	manipulation,	

and	 indirect	 communications	 through	 the	 court	 hierarchy	 or	 powerful	

intermediaries.		

In	 Ukraine,	 we	 repeatedly	 met	 judges	 who	 admitted	 that	 they	 had	 been	 the	

subject	 of	 attempted	bribery	or	professional	 duress	 at	 different	 stages	 in	 their	

career.	We	also	met	some	judges	who,	by	their	own	admission,	had	secured	their	

positions	through	nepotism.	They	were	open	about	the	fact	that	they	had	become	

judges	to	gain	all	the	financial	advantages	corruption	can	bring.	

Both	 lawyers	 and	 judges	 admitted	 to	 us	 that	 there	 were	 local	 tariffs	 for	

purchasing	court	orders.	

This	does	not	mean	that	all	litigation	in	Ukraine	is	compromised	by	corruption.	A	

five-year	 empirical	 study	 by	 Tatiana	 Kyselova	 followed	 the	 legal	 fortunes	 of	 a	

number	of	small	and	middle	ranking	businesses	in	Eastern	Ukraine.		

According	 to	 their	 own	 reporting,	 these	 business-litigants	 normally	 enjoyed	

relatively	expeditious	and	proper	(‘white’)	justice.		

However,	 the	 study	 also	 found	 that	 with	 little	 predictability	 an	 ordinary	

business,	such	as	a	café,	could	be	subject	to	another	(‘black’)	form	of	justice	with	

corrupt	 influence	 on	 litigation.	 This	 could	 include	 the	 delayed	 enforcement	 of	

court	orders	and	the	initiation	of	bogus	criminal	proceedings	taking	many	years	

and	acute	psychological	strain	to	bring	to	an	end.		

For	all	these	reasons,	she	appositely	describes	the	justice	system	in	Ukraine	as	a	

‘zebra’.	

The	fault	of	the	political	and	business	elites	
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Without	doubt	 considerable	blame	 for	 this	 situation	must	 lie	with	 the	political	

and	business	elites	that	have	in	the	past	been	prepared	to	corrupt	the	judiciary.		

Contrary	 to	 some	 modernisation	 theories,	 the	 development	 of	 competitive	

electoral	politics,	with	changing	governments,	does	not	always	lead	political	and	

economic	 elites	 (even	 those	 that	 are	 reformist	 in	 nature)	 to	 fully	 support	 the	

insulation	 of	 an	 independent	 judiciary	 capable	 of	 standing	 as	 a	 neutral	 arbiter	

regardless	of	who	is	in	or	out	of	power.		

Hence	 the	 paradox	 that	 judicial	 independence	 may	 now	 be	 greater	 even	 in	

Russia,	notwithstanding	its	entrenched	authoritarianism,	because	political	elites	

and	 their	 client-business	 allies	 there	 are	 less	 bothered	 about	 fixing	 judicial	

outcomes.		

Recommendations	

So,	as	Lenin	once	famously	asked:	what	is	to	be	done?	

Raising	judicial	salaries	is	clearly	required,	not	simply	as	an	alternative	to	illicit	

subsidizing	of	very	low	incomes	(often	not	more	than	$500	per	calendar	month),	

but	also	to	attract	talented	people	from	private	practice		

Judicial	training	and	continuing	assessment	

Judicial	 training	 must	 be	 pedagogically	 freed	 from	 a	 Soviet	 system	 that	 was	

overly	 positivist	 and	 formalistic.	 The	 essence	 of	 any	 re-designed	 training	must	

focus	on	identification	and	promotion	of	rule	of	law	values.		

At	the	same	time	the	quality	of	training	must	be	enhanced	by	modern	techniques	

of	 case	 studies,	 peer	 assessment,	 integrity	 and	diversity	 awareness.	 Judges	 are	
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not	there	simply	to	be	 lectured	at,	 they	are	there	to	discover	the	right	paths	to	

judicial	reasoning.		

The	reform	of	the	curriculum	of	the	Ukrainian	National	School	of	 Judges	that	 is	

now	underway	must	be	strongly	supported	by	academics,	legal	practitioners	and	

current	 judges.	 But	 it	 must	 also	 avoid	 its	 current	 somewhat	 inward	 looking	

approach.	 It	 must	 begin	 to	 understand	 the	 benefit	 of	 lessons	 learned	 by	 the	

reform	of	judicial	training	in	other	countries.		

The	 National	 School	 must	 be	 given	 the	 funding	 to	make	 these	 changes,	 but	 it	

should	 also	 have	 the	 best	 intellectual	 capital	 available	 to	 it	 from	 around	 the	

world.	 Judicial	 training	 authorities	 throughout	 Europe,	 including	 here	 in	 the	

United	 Kingdom,	 stand	 ready	 to	 help.	 Really,	 this	 training	 has	 to	 be	 paradigm	

shifting.			

Qualification	Competencies	

Three	core	competencies	should	be	identified	as	essential.		

These	are	(1)	legal	ability,	(2)	integrity	and	(3)	the	capacity	to	justify	the	source	

of	one’s	wealth.		

On	 legal	 ability,	 it	 is	 imperative	 that	 any	 assessment	 tests	 the	 competence	 of	

every	 judge	 to	 understand	 not	 only	 the	 written	 law	 and	 codes,	 but	 also	 the	

underlying	values	and	principle	of	the	rule	of	law.		

On	integrity,	there	must	be	testing	of	psychological	strength	to	deal	with	stress	

and	a	rigorous	evaluation	of	the	moral	and	ethical	qualities	of	the	candidate.	

This	requires	particular	focus	on	the	capacity	of	a	judge	not	to	submit	to	political	

interference	or	bribery.	The	judiciary	needs	judges	with	a	post-Soviet	mentality	
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who	 are	 not	 reticent	 about	 acting	 independently	 of	 the	 state,	 or	 challenging	

cliques	of	power,	where	the	rule	of	law	requires	them	to	do	so.	That	is	the	quality	

to	test.		

On	assets	disclosure	and	explanation,	it	is	critical	that	judges	(above	all	others)	

should	be	able	 to	explain	and	 to	 justify	 their	wealth.	No	one	should	doubt	 that	

this	is	an	essential	qualification	for	a	judge	to	continue	in	office	in	Ukraine	right	

now.	The	2015	reforms	do	not	adequately	deal	with	this	issue	in	the	in	the	list	of	

qualification	criteria.		

Immunity	from	prosecution	and	qualification	for	future	employment	

In	 order	 to	 restore	 the	 dignity	 of	 the	 judiciary,	 it	 is	 essential	 that	 previous	

corruption	should	be	exposed	rather	than	the	truth	about	it	being	suppressed.		

This	means	 that	 serious	 consideration	must	 also	 be	 given	 to	 providing	 judges	

with	immunity	from	prosecution	based	on	full	and	frank	disclosure	of	their	past	

wrongdoing.		

This	would	not	mean	that	a	judge	who	admits	to	taking	bribes	would	necessarily	

avoid	 dismissal	 from	 office	 for	 life.	 In	 all	 but	 the	 most	 exceptional	 cases	 he	

would-	 although	 as	 part	 of	 the	 carrot,	 judges	 admitting	 past	wrongdoing	may,	

except	in	the	worst	cases,	be	permitted	to	keep	their	pension	rights.		

But	it	may	be	that	admissions	to	lesser	faults,	such	as	delaying	justice	because	of	

a	pressure	from	the	head	of	a	court	to	do	so,	could	allow	for	the	candidate	to	re-

apply	for	judicial	office		

It	may	be	that	these	incentives	will	not	be	sufficient	for	many.	But	some	judges	

will	 be	 attracted	by	 the	opportunity	 to	break	 the	 silence	 about	 corruption	and	

they	will	have	the	cover	of	the	amnesty	to	take	this	redemptive	step.		
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A	criminal	offence	of	withholding	information		

As	 a	 corollary	 to	 any	 amnesty,	 it	 seems	 clear	 that	 there	 should	 be	 created	 a	

criminal	offence	of	withholding	 information	concerning	corruption.	This	would	

apply	to	judges,	law	enforcement	agents,	lawyers	and	other	public	officials.		

The	offence	could	both	prevent	actual	 corruption	and	create	very	considerable	

deterrence	 against	 the	 presently	 tolerated	 culture	 of	 ex	 parte	 communication	

about	cases		

Transparency	

As	 a	 further	 aid	 to	 openness,	 transparency	 should	 involve	 publication	 of	

judgments,	 tracking	 of	 cases	 in	 terms	 of	 allocation,	 pleadings,	 outcomes	 and	

orders	and	video	streaming	of	cases,	especially	cases	of	public	interest.		

Examples	 of	 good	practice	 include	 the	 efforts	made	 by	 the	 Supreme	Economic	

Court	to	publish	its	judgements	that	practitioners	confirm	has	led	to	a	far	greater	

degree	of	continuity	and	coherence	in	that	area	of	the	law	in	recent	years.		

At	 the	 Kyivsky	 District	 Court	 in	 Odessa,	 there	 is	 a	 policy	 of	 making	 the	

courthouse	open	and	welcoming	to	the	general	public,	as	well	as	a	press	officer	

system	that	has	sought	 to	publish	accurate	and	 informative	stories	about	court	

cases	in	the	local	media.		

Broadcasting	 deters	 improper	 conduct	 by	 the	 judge	 and	 the	 parties	 and	 it	

enables	civil	society	to	better	understand	legal	society.		

Amendments	introduced	by	the	2015	Ukrainian	Law	on	Fair	trials	allow	for	the	

video	recording	and	broadcasts	of	court	hearings	in	the	courtroom	provided	that	
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they	refrain	from	“obstructing”	the	proceedings	and	the	exercise	by	the	parties	of	

their	procedural	rights	(Article	11.3).	

Lawyers	

But	what	of	Ukrainian	layers?	What	is	their	part	in	all	this?	

Frankly,	they	can	do	more	to	be	part	of	solution	instead	of	being,	as	they	are	at	

present,	an	important	part	of	the	problem.	

The	heritage	of	the	legal	profession	in	Ukraine	is	a	rich	one.	It	combines	the	best	

part	of	the	universities	and	private	practice	that	led	the	human	rights	dissident	

movement	in	Ukraine	in	the	1970s	and	80s.		

It	 includes	 the	 lawyers	 who	 were	 in	 the	 forefront	 of	 the	 Rukh	 independence	

movement	for	independence,	together	with	the	generation	of	jurists	who	wrote	

the	Constitution	and	facilitated	Ukraine’s	original	nation	building	at	short	notice	

and	under	great	economic	pressure	and	helped	to	inspire	embryonic	post-Soviet	

governance.		

This	legal	heritage	also	extends	to	a	diaspora	in	Western	Europe,	Canada	and	the	

United	States.	There	are	judges	and	prosecutors,	especially	in	North	America	that	

strongly	identify	with	their	Ukrainian	heritage.			

Lawyers	are	part	of	the	problem	

But	 the	 truth	 is	 that,	 following	 our	 visits	 to	 Ukraine,	 we	 were	 compelled	 to	

conclude	 that	 the	 Ukrainian	 legal	 profession	 bears	 a	 substantial	 responsibility	

for	the	spread	of	corruption	into	the	justice	system.		
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The	 truth	 is	 that	 it	 is	 almost	 impossible	 to	 conduct	 litigation	 in	Ukraine	unless	

you	are	involved	in	corruption	to	some	extent.	Others	make	a	business	of	it.	Even	

apparently	principled	 lawyers	will	 intermittently	 turn	a	blind	eye	 to	 important	

clients	who	tell	them	they	plan	to	bribe	a	judge	to	ensure	a	result.		

A	 previous	 head	 of	 the	Higher	Qualification	 Commission	 for	Advocates	 told	 us	

that	 he	 had	 stopped	 being	 involved	 in	 commercial	 litigation	 because	 the	

likelihood	of	bribery	or	 improper	influence	on	a	case	was	too	great.	This	was	a	

common	refrain.	

We	concluded	that	the	legal	profession	has	not	done	enough	to	protect	the	rule	

of	law	in	Ukraine.	Corruption	lies	at	the	heart	of	Ukraine’s	contemporary	human	

rights	predicament.	Yet	unlike	 in	 the	Soviet	dissident	movement,	 lawyers	have	

not	played	the	role	that	they	could	and	should	have	played	in	engaging	with	the	

problem.		

Those	in	a	position	to	make	a	difference	have	not	done	so,	largely	because	of	the	

financial	 incentives	 that	 maintain	 the	 status	 quo.	 Those	 who	 want	 to	 make	 a	

difference	 have	 not	 done	 so,	 because	 they	 are	 reluctant	 for	 ethical	 reasons	 to	

enter	the	private	or	state	positions	where	they	could	in	fact	do	so.		

So	it	has	come	to	pass	that	Ukraine	enjoys	a	population	of	potentially	world-class	

lawyers,	who	are	practising	in	a	country	with	a	world-class	level	of	corruption.			

Lawyers	to	enter	public	service		

There	 are	 of	 course	 outstanding	 lawyers	 in	 the	 country	 who	 are	 capable	 of	

leading	the	reform	process	from	within	the	state	system,	as	well	as	challenging	it	

from	without.		
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So	the	broader	reform	process	must	find	ways	to	harness	new	constituencies	of	

lawyers	 who	 are	 prepared	 to	 enter	 public	 service.	 The	 independent	 legal	

profession	 in	 Ukraine	 must	 become	 an	 ethical	 and	 positive	 agent	 of	 change	

within	those	public	bodies	charged	with	delivering	law	enforcement	and	justice.	

The	Ukrainian	Bar	Association	has	helpfully	argued	 that	private	 firms,	perhaps	

on	 the	 basis	 of	 tax	 incentives,	 should	 enable	 their	 employees	 to	 take	 3-year	

periods	 of	 sabbatical	 secondment	 into	 public	 service,	 such	 as	 the	 prosecution	

office,	before	returning	to	their	practice.	This	is	exactly	the	sort	of	initiative	that	

deserves	support.	

Lawyers	 in	private	practice	should	also	 look	 to	create	virtuous	circles	 to	break	

out	of	vicious	ones.	This	could	lead	to	the	development	of	parallel	structures	that	

are	not	reliant	on	reform	from	the	top	down.	In	that	sense,		‘virtuous	networks’	

might	contrast	with	and	challenge	corrupt	or	compromised	practices.		

These	 networks	 are	 developing	 in	 Ukraine	 right	 now,	with	 varying	 degrees	 of	

formality.		

By	way	of	 simple	example,	 in	Odessa	we	met	 a	 lawyer	who	described	how	his	

firm	 and	 another	 firm	 had	 made	 an	 agreement	 to	 effectively	 avoid	 corrupt	

dealings	with	one	another.		

A	 discussion	was	 also	 afoot	 amongst	 a	 group	 of	 firms	 towards	 extending	 such	

agreements	into	a	broader	local	alliance.	The	next	step	would	be	to	declare	such	

an	alliance	in	a	non-corruption	charter	of	independent	lawyers.		

The	 Bar	 Associations	 must	 be	 willing	 to	 follow	 such	 examples	 as	 part	 of	 a	

national	 renaissance.	 They	 must	 work	 towards	 the	 creation	 of	 extraordinary	

charters	of	non-corruption	that	every	lawyer	must	be	required	to	sign.		
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Equally	 important	 is	 the	growing	phenomenon	of	 entrepreneurial	 associations,	

such	as	 the	Lviv	Entrepreneurial	Committee.	 In	 these	bodies,	 lawyers	and	 local	

business	have	joined	together	to	demonstrate	and	to	take	legal	action	against	the	

tax,	police	and	state	enforcement	authorities	to	challenge	to	unlawful	searches	or	

the	refusal	to	execute	court	orders.		

During	 corporate	 raids,	members	 attend	 the	 premises,	 film	 the	 conduct	 of	 the	

authorities.	Lawyers	seek	early	access	to	their	clients.		

Again,	in	Lviv,	we	met	lawyers	who	had	constructed	their	practices	expressly	to	

offer	non-corrupt	services	to	international	clients	looking	to	invest	in	Ukraine.	A	

particular	 law	 firm	 had	 established	 a	 market	 leadership	 for	 providing	 similar	

services	to	local	businesses.		

This	 sort	 of	 initiative,	 of	 course,	 plays	 to	 the	 huge	 business	 opportunities	 that	

could	be	 available	 in	providing	non-corrupt	practices.	 It	 is	 an	 approach,	which	

stands	as	a	metaphor	for	modernisation,	integrity	and	the	development	of	a	new	

Ukraine.	

Conclusion	

Let	me	conclude	by	saying	that	grasping	the	importance	of	the	rule	of	law	is	not	

merely	a	philosophical	endeavour.	The	fact	is	that	Ukraine’s	most	pressing	need	

is	 to	 attract	 large-scale	 foreign	 direct	 investment,	 but	 investors	will	 inevitably	

seek	 confirmation	 of	 demonstrable	 compliance	 with	 international	 rule	 of	 law	

standards	as	a	precondition	for	this.		

Indeed	 the	 whole	 question	 of	 EU-Ukraine	 integration	 has	 an	 inescapable	 and	

prominent	rule	of	law	component.		
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This	 is	 obvious	 from	 the	 terms	of	 both	 the	EU-Ukraine	Association	Agreement	

(September	 2014)	 and	 its	 accompanying	 implementation	 Association	 Agenda	

(March	2015).		

It	 is	equally	obvious	that	compliance	with	these	documents	will	be	 inextricably	

linked	to	the	continuation	of	higher	levels	of	financial	assistance.			

This	 is	 because	 the	 standards	 referred	 to	 in	 these	 documents,	 and	 in	 the	

European	 Convention	 of	 Human	Rights,	which	 is	 directly	 binding	 in	 Ukrainian	

law,	do	not	simply	reflect	EU	technical	requirements.		

They	embody	a	global-value-consensus	 that	 regards	 it	 as	 an	unqualified	public	

good	 for	 states	 in	 all	 countries	 to	 guarantee	 the	 separation	 of	 powers,	 the	

independence	of	the	judiciary,	the	effectiveness	and	legality	of	law	enforcement	

and	equal	access	for	everyone	to	the	courts.		

The	function	of	judges	and	lawyers	is	to	identify,	to	protect	and	to	advance	these	

values.	 In	 the	end,	 this	 is	not	simply	a	moral	 imperative,	 it’s	also	 is	a	matter	of	

pounds	and	pence.		

It’s	good	business.	

	

Lord	Macdonald	of	River	Glaven	QC	

Matrix	Chambers		

London	WC1R	5LN	

3	December	2015	
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